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Agency, Board, or Commission Name: __Ohio Department of Taxation______________ 

 

Rule Contact Name and Contact Information:  

 

____Kerrie Ryan_______________________________________________________ 

 

Regulation/Package Title (a general description of the rules’ substantive content):   

 

       Physical Fitness Facility Service  

 

Rule Number(s):         5703-9-62                  

 

  

Date of Submission for CSI Review:              

 

Public Comment Period End Date:        October 11, 2019      

Rule Type/Number of Rules: 

New/_1_ rule 

Amended/____ rules (FYR? ___) 

 

No Change/____ rules (FYR? ___) 

Rescinded/____ rules (FYR? ___) 

 

The Common Sense Initiative is established in R.C. 107.61 to eliminate excessive and 

duplicative rules and regulations that stand in the way of job creation.  Under the Common 

Sense Initiative, agencies must balance the critical objectives of regulations that have an 

adverse impact on business with the costs of compliance by the regulated parties. Agencies 

should promote transparency, responsiveness, predictability, and flexibility while developing 

regulations that are fair and easy to follow. Agencies should prioritize compliance over 

punishment, and to that end, should utilize plain language in the development of regulations.  
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Reason for Submission 

1. R.C. 106.03 and 106.031 require agencies, when reviewing a rule, to determine whether 

the rule has an adverse impact on businesses as defined by R.C. 107.52.  If the agency 

determines that it does, it must complete a business impact analysis and submit the rule 

for CSI review.   

 

Which adverse impact(s) to businesses has the agency determined the rule(s) create?  

 

N/A 

 

The rule(s): 

a. ☐     Requires a license, permit, or any other prior authorization to engage in or 

operate a line of business. 

b. ☐     Imposes a criminal penalty, a civil penalty, or another sanction, or creates a 

cause of action for failure to comply with its terms.   

c. ☐     Requires specific expenditures or the report of information as a condition of 

compliance.  

d. ☐     Is likely to directly reduce the revenue or increase the expenses of the lines of 

business to which it will apply or applies. 

Regulatory Intent 

 

2. Please briefly describe the draft regulation in plain language.   

Please include the key provisions of the regulation as well as any proposed amendments. 

Since 1993, the definition of “sale” for purposes of sales and use tax has included all 

transactions by which physical fitness facility service is or is to be provided.  The definition of 

physical fitness facility service is found in R.C. 5739.01(MM).  "Physical fitness facility 

service" means all transactions by which a membership is granted, maintained, or renewed, 

including initiation fees, membership dues, renewal fees, monthly minimum fees, and other 

similar fees and dues, by a physical fitness facility such as an athletic club, health spa, or 

gymnasium, which entitles the member to use the facility for physical exercise. 

 

This rule is meant to assist taxpayers in understanding which transactions related to a physical 

fitness facility are subject to sales/use tax.   
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3. Please list the Ohio statute(s) that authorize the agency, board or commission to adopt 

the rule(s) and the statute(s) that amplify that authority.  

R.C. 5703.05 and R.C. 5703.14 

 

4. Does the regulation implement a federal requirement?   Is the proposed regulation 

being adopted or amended to enable the state to obtain or maintain approval to 

administer and enforce a federal law or to participate in a federal program?  

If yes, please briefly explain the source and substance of the federal requirement. 

No. 

5. If the regulation includes provisions not specifically required by the federal 

government, please explain the rationale for exceeding the federal requirement. 

N/A 

6. What is the public purpose for this regulation (i.e., why does the Agency feel that there 

needs to be any regulation in this area at all)? 

Please see the responses to question 1 for purposes of the regulations.  Additionally, this rule 

provides clarification to the statute.   

7. How will the Agency measure the success of this regulation in terms of outputs and/or 

outcomes? 

N/A 

 

8. Are any of the proposed rules contained in this rule package being submitted pursuant 

to R.C. 101.352, 101.353, 106.032, 121.93, or 121.931?   

If yes, please specify the rule number(s), the specific R.C. section requiring this 

submission, and a detailed explanation. 

 

No. 

Development of the Regulation 

9. Please list the stakeholders included by the Agency in the development or initial review 

of the draft regulation.   

If applicable, please include the date and medium by which the stakeholders were initially 

contacted. 

On or about September 30, 2019, the Department of Taxation posted the draft rule on its 

website. Additionally, the Department emailed an alert which contained a link to the draft rule 

to all of its Sales and Use Tax subscribers of its Tax Alert System.  The Department maintains 

the Tax Alert email notification system to keep tax professionals, business owners and other 
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interested parties up to date on Ohio’s tax laws.  Taxpayers can sign up for Tax Alerts via the 

Department’s website.  Additionally, the Department held a conference call with a large 

stakeholder that represents 162 organizations on October 2, 2019.  After that call, information 

was conveyed to the stakeholder and concerns were mostly addressed and/or incorporated into 

the rule.  Without a statute change, the Department cannot address a major concern of the large 

stakeholder - that the stakeholders are considered a vendor for purposes of sales and use tax. 

10. What input was provided by the stakeholders, and how did that input affect the draft 

regulation being proposed by the Agency? 

A particular alliance of nonprofit gymnasiums provided feedback.  In addition to that alliance, 

the Department received similar responses from twenty-five of their members that they 

represent.  Concerns were as follows: 

1. Ancillary social services programs offered by the nonprofit are not connected to the 

membership for open use of the facility for physical exercise, but such social programs 

do define such participants as “members”.  The rule was clarified to remove some if 

not all of these programs. 

2. The nonprofit feels that initiation fees should not be included in the taxable base.  

However, the definitions of the taxable services related to physical fitness facility 

service and recreation and sports club service were passed in the same bill.  Both 

definitions include the concept of “membership”.  Akron Mgt. Corp. v. Zaino, 2002-

Ohio-63, 94 Ohio St. 3d 101, 760 N.E.2d 405, was decided with regards to a 

membership under recreation and sports club service, and logically extends to physical 

fitness facility service.  The court identified that “[i]n everyday application an 

“initiation fee” within the meaning of sales tax statute defining taxable recreation and 

sports club services as all transactions by which a membership is granted, maintained, 

or renewed, including initiation fees, involves a payment as a condition precedent to 

becoming a member of an organization.”  We have incorporated that concept into the 

latest rule, but it also would have been the historical interpretation of the Department.  

It would be implausible to change the interpretation now.  It would impact other 

taxpayers who have relied on that court guidance for over fifteen years. 

3. The rule originally suggests that a physical fitness facility may not claim resale on the 

purchase of equipment or supplies it consumes in providing its service.  This is a 

standard conclusion for any service provider.  However, a nonprofit organization has 

an exemption which they can avail themselves of under certain circumstances.  This 

rule was not meant to prohibit a taxpayer from claiming an exemption under R.C. 

5739.02.  Therefore, this was clarified in the rule. 
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The Department also heard from a one tax practitioner who requested that we review 

paragraph (C)(1) of the rule for accuracy.  The paragraph was reviewed and modified for 

clarity. 

Finally, the Department heard from two taxpayers that did not have substantive comments 

and one taxpayer/consumer who inaccurately believed that this was a new tax. 

11. What scientific data was used to develop the rule or the measurable outcomes of the 

rule?  How does this data support the regulation being proposed? 

N/A 

 

12. What alternative regulations (or specific provisions within the regulation) did the 

Agency consider, and why did it determine that these alternatives were not 

appropriate?  If none, why didn’t the Agency consider regulatory alternatives? 

N/A 

 

13. Did the Agency specifically consider a performance-based regulation? Please explain. 

Performance-based regulations define the required outcome, but don’t dictate the process 

the regulated stakeholders must use to achieve compliance. 

N/A 

 

14. What measures did the Agency take to ensure that this regulation does not duplicate an 

existing Ohio regulation?   

A review of the Department’s existing sales and use tax rules revealed that the rule at issue did 

not duplicate an existing tax regulation. 

 

15. Please describe the Agency’s plan for implementation of the regulation, including any 

measures to ensure that the regulation is applied consistently and predictably for the 

regulated community. 

N/A 

 

Adverse Impact to Business 

16. Provide a summary of the estimated cost of compliance with the rule.  Specifically, 

please do the following: 

a.   Identify the scope of the impacted business community; and 

 

Generally, these rules impact sales and use tax taxpayers. 
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b. Identify the nature of all adverse impact (e.g., fees, fines, employer time for    

compliance,); and  

 

There is no adverse impact that wouldn’t exist for any sales and use tax taxpayer.  The 

taxpayer may find that they need time to comprehend the rule and adjust for any current 

practices not in conformity with the rule. 

 

c.    Quantify the expected adverse impact from the regulation.  

      The adverse impact can be quantified in terms of dollars, hours to comply, or other 

factors; and may be estimated for the entire regulated population or for a 

“representative business.” Please include the source for your information/estimated 

impact. 

N/A 

 

17. Why did the Agency determine that the regulatory intent justifies the adverse impact to 

the regulated business community? 

N/A 

Regulatory Flexibility 

18. Does the regulation provide any exemptions or alternative means of compliance for 

small businesses?  Please explain. 

The rule has no adverse impact on the business community. 

 

19. How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and 

penalties for paperwork violations and first-time offenders) into implementation of the 

regulation? 

The rule has no adverse impact on the business community. 

 

20. What resources are available to assist small businesses with compliance of the 

regulation? 

While there is no adverse impact to small business, the Department of Taxation’s web site, 

tax.Ohio.gov, and its toll-free telephone number 1-888-722-8829 are available to provide 

assistance. 

 


