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Note: This update addresses the recent amendment to the defini-
tion of the term “Internal Revenue Code ‘as amended’” enacted by
Amended Substitute House Bill 530 (HB 530), 126th Ohio General
Assembly. HB 530 enacted new Ohio Revised Code section (R.C.)
5701.11 which for all of Title 57 of the Ohio Revised Code defines
the term “Internal Revenue Code ‘as amended’ (I.R.C.) as being the
I.R.C. existing on the effective date of R.C. 5701.11 as enacted by HB
530 (R.C. 5701.11 became effective on March 30, 2006). By enacting
R.C. 5701.11, the Ohio General Assembly adopted for franchise tax
purposes all the changes to the I.R.C. enacted by Congress since the
General Assembly last amended R.C. 5733.04 (R.C. 5733.04 was last
amended Dec. 30, 2004). See below the Department of Taxation’s
interpretation of the Ohio Supreme Court’s decision in the case of
State v. Gill (1992), 62 Ohio St 3d 53.

Except for taxable years ending in 2005 and taxable years ending
in 2006 before March 30, the enactment of R.C. 5701.11 requires
franchise taxpayers to compute their federal taxable income starting
point by applying the I.R.C. existing on March 30, 2006. In com-
puting the federal taxable income starting point for purposes of the
franchise tax, the new law specifically provides that for taxable years
ending in 2005 and for taxable years ending in 2006 before March 30,
each taxpayer can make an irrevocable election to apply the .LR.C. in
effect for those taxable years.

Accordingly, franchise taxpayers making the election for the tax-
able year ending in 2005 (tax year 2006) are not required to adjust
their federal taxable income “starting point” to reverse the effects of
changes to the I.R.C. enacted after Dec. 30, 2004. For the taxable
year ending in 2005, franchise taxpayers can exercise that irrevocable
election by (i) entering on 2006 franchise tax form FT 1120, Schedule
A, line 1 the taxpayer’s federal taxable income before net operating
loss deduction and special deductions and (ii) not making the “mis-
cellaneous federal tax adjustment” on Schedule B, lines 1(e) and 2(i)
reversing the effects of changes to the I.R.C. enacted by Congress
after Dec. 30, 2004.

For the taxable year ending in 2005, each taxpayer not making the
election must adjust the federal taxable income starting point by re-
versing the effects of changes to the I.R.C. enacted since Dec. 30,
2004, the date that the Ohio General Assembly last adopted for
franchise tax purposes the changes to the I.R.C. Each taxpayer not
making the election must show those adjustments on form FT 1120,
Schedule B, line 1(¢) and line 2(i). For adjustments that increase in-
come, make the adjustment as a miscellaneous federal tax adjustment
on Schedule B, line 1(e). For adjustments that decrease income, make
the adjustment as a miscellaneous federal tax adjustment on Schedule
B, line 2(i).

The Ohio Supreme Court’s decision in State v. Gill (1992), 62
Ohio St 3d 53 applies in determining the federal taxable income
starting point of the Ohio franchise tax report. The Department’s
analysis is set out below:

* R.C. 5733.04(G) defines the term “Internal Revenue Code” as used
throughout Chapter 5733 as meaning “the ‘Internal Revenue Code
of 1986,” 100 Stat. 2085, 26 U.S.C.A. 1, as amended.”

* R.C. 5701.11 defines for all of Title LVII of the Revised Code
(Chapter 5733 of the Revised Code is included in Title LVII) the
term “Internal Revenue Code of 1986, 100 Stat. 2085, 26 U.S.C.A.
1, as amended” as the I.LR.C. as it exists on the March 30, 2006 ef-
fective date of R.C. 5701.11 as enacted by H.B. 530.

» The amendments to the franchise tax statute generally apply to tax-
able years ending on or after the effective date of the amendment.
See Lakengren v. Kosydar (1975), 44 Ohio St.2d 199. (Neverthe-
less, as noted above, R.C. 5701.11(B) specifically allows taxpayers
whose taxable year ended in 2005 and in 2006 prior to the March
30, 2006 effective date of the new law to irrevocably elect to apply
the .R.C. in effect for those taxable years.)

» Applying the R.C. 5701.11 definition in determining the federal
taxable income starting point for Ohio franchise tax purposes, each
time the Ohio General Assembly amends R.C. 5701.11 the General
Assembly adopts the I.R.C. as it exists on the date of enactment of
the amendment. The I.R.C. as it exists on the date that the General
Assembly amends R.C. 5701.11 applies in determining Ohio tax-
able income until the next time the General Assembly amends R.C.
5701.11. As such, amendments to the I.R.C. made after the March
30, 2006 enactment of R.C. 5701.11 do not apply in determining
the franchise tax federal taxable income starting point until the
General Assembly again amends R.C. 5701.11 and thereby adopts
the federal changes.

» Application of new federal income tax law to the Ohio franchise
tax without the Ohio General Assembly’s amending R.C. 5701.11
would violate Section 1, Article II of the Ohio Constitution. Sec-
tion 1, Article II prohibiting the Ohio General Assembly from dele-
gating its state legislative authority to any other body (by applying
the amendments to the .R.C. without amending R.C 5701.11, the
Ohio General Assembly would be unconstitutionally delegating its
legislative authority to the U.S Congress.

Per section 818.03 of HB 530, 5701.11 is effective on the date
which the governor signs the bill. The governor signed HB 530 on
March 30, 2006. R.C. 5701.11 states as follows:

(A) Except as provided under division (B) of this section, any refer-
ence in Title LVII of the Revised Code to the I.R.C., to the I.R.C.
"as amended," to other laws of the United States, or to other laws of
the United States, "as amended" means the I.LR.C. or other laws of
the United States as they exist on the effective date of this section as
enacted by H.B. 530 of the 126th general assembly. This section does
not apply to any reference to the I.R.C. or to other laws of the United
States as of a date certain specifying the day, month, and year.

(B) For purposes of applying R.C. section 5733.04, 5745.01, or
5747.01 to a taxpayer's taxable year ending in 2005, and also to the
subsequent taxable year if it ends before the effective date of this sec-
tion, a taxpayer may irrevocably elect to incorporate the provisions of
the L.R.C. or other laws of the United States that are in effect for fed-
eral income tax purposes for those taxable years if those provisions
differ from the provisions that would otherwise be incorporated into
R.C. section 5733.04, 5745.01 or 5747.01 for those taxable years un-
der division (A) of this section. The filing of a report or return by the
taxpayer for the taxable year ending in 2005 that incorporates the pro-
visions of the I.LR.C. or other laws of the United States applicable for
federal income tax purposes to that taxable year, without adjustments
to reverse the effects of any differences between those provisions and
the provisions that would otherwise be incorporated under division
(A) of this section, constitutes the making of an irrevocable election
under this division for that taxable year and for the subsequent tax-
able year if it ends before the effective date of this section.
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2006 Franchise Tax Instructions

In our effort to serve Ohio taxpayers in a cost-effective manner the
Department of Taxation did not mail this franchise tax instruction
booklet with the 2006 franchise tax form. Instead, this booklet is
available on the Department of Taxation’s Web site at:

tax.ohio.gov

Taxpayers not having Internet access can obtain printed instruc-
tions by calling us toll free at 1-800-282-1782.

If any of the preprinted information on the franchise tax form
(i.e. the corporation’s legal name, Ohio license/charter number
or federal employer identification number) is incorrect, please
contact us at any of the telephone numbers listed in the back of
this booklet so that we can correct our records.

Unless otherwise stated, all references are to the Ohio Revised Code
(R.C.). Our Web site has links to the Ohio Revised Code, Administra-
tive (Tax Commissioner) Rules, Department of Taxation information
releases, tax forms and other information. We encourage you to visit
our Web site.

Recent Legislation

Substitute House Bill 425, 125th Ohio General Assembly (effective
April 27, 2005). Among other provisions this new law (i) extends the
credit available to electric companies for using Ohio coal to generate
electricity and (ii) reduces the per-ton credit amount. The credit now
applies to Ohio coal burned before Jan. 1, 2008 (under prior law the
credit applied to Ohio coal burned before Jan. 1, 2005). For tax years
2006, 2007 and 2008 the credit is computed at the rate of $1 per ton
of Ohio coal burned (under prior law the credit was computed at the
rate of $3 per ton of Ohio coal burned).

Amended Substitute House Bill 66 (House Bill 66), 126th Ohio
General Assembly (effective June 30, 2005). This summary of House
Bill 66 addresses only the franchise tax provisions of the bill. While
most of the amendments affect the 2006 franchise tax report, several
first apply to future tax years. If a particular amendment affects the
2006 franchise tax report, the line item instructions for the tax form
address the amendment. If a particular amendment does not affect the
2006 franchise tax report, the line item instructions may not address
the amendment. For a copy of the legislation and for a full analysis
of the new law (as prepared by the Legislative Service Commission),
visit the Ohio General Assembly’s Web site at:
www.legislature.state.oh.us/search.cfm.

Among other provisions House Bill 66 enacted the following fran-
chise tax amendments:

*  Amnesty. During the period Jan. 1, 2006 through Feb. 15, 2006
the tax commissioner will administer a tax amnesty program
with respect to the following Ohio taxes: franchise tax, sales and
use tax, individual income tax, employer withholding tax, pass-
through entity tax, school district income tax and personal prop-
erty tax. Amnesty applies to taxes that (i) were due and payable
as of May 1, 2005, (ii) were unreported or under reported and (iii)
remain unpaid. During the amnesty program, if the taxpayer pays
the full amount of delinquent tax and one-half of the accrued inter-
est, then the tax commissioner will waive all applicable penalties
and one-half the interest. See uncodified section 553.01 of House
Bill 66.

For additional information and an Ohio tax amnesty application
visit our Web site at www.taxamnestyohio.com or call us toll free
at 1-800-304-3211. Tax forms are available on our Web site or by
calling 1-800-304-3211.

+ Franchise Tax Phase-Out. For most taxpayers the franchise
tax will ratably phase out over the five franchise tax years 2006
through 2010 (taxable years ending in 2005 through 2009). Dur-
ing this same period Ohio’s new commercial activity tax (CAT)
will ratably phase in for most franchise taxpayers. (For a list of
entities not subject to the franchise tax phase-out and not subject
to the CAT, see the “exceptions to franchise tax phase-out” para-
graph below.)

For report years 2006, 2007, 2008, 2009 and 2010 franchise taxpay-
ers subject to the phase-out must pay 80%, 60%, 40%, 20% and 0%,
respectively, of the franchise tax after nonrefundable credits that they
would otherwise pay were it not for the phase-out. However, the non-
refundable credit for tax paid by a qualifying pass-through entity is
fully recoverable. Rather than applying the phase-out factor to this
credit, the new law phases-out the tax that a pass-through entity must
pay on its Ohio income passing-through to qualifying investors that
are subject to the franchise tax phase-out. See the table on page 4.

For report year 2006 franchise taxpayers subject to the phase-out must
multiply their franchise tax after nonrefundable credits (other than
the nonrefundable credit for tax paid by a qualifying pass-through
entity) by the 80% phase-out factor. For those taxpayers subject to the
franchise tax phase-out, the phase-out applies to the 2006 report
even if the taxpayer’s taxable year ended prior to the June 30,
2005 effective date of the new law. See R.C. 5733.01(G)(2)(b) and
R.C. 5733.41 as amended by House Bill 66.

The phase-out factor has no effect on the franchise tax mini-
mum fee. So, if the taxpayer’s 2006 franchise tax minimum fee is
$50, the 2006 phase-out factor of 80% does not reduce the mini-
mum fee to $40 and, if the taxpayer’s 2006 franchise tax minimum
fee is $1,000, the 2006 phase-out factor of 80% does not reduce the
minimum fee to $800.

Exceptions to franchise tax phase-out. The franchise tax phase-out
and CAT phase-in do not apply to the following entities: (i) financial
institutions, (ii) financial holding companies, (iii) bank holding com-
panies, (iv) savings and loan holding companies, (v) affiliates of enti-
ties described in (i) through (iv) above when engaged in financial in-
stitution-type activities, (vi) certain affiliates of insurance companies
when engaged in insurance-type activities, and (vii) “securitization”
companies described in R.C. 5751.01(E)(10). See R.C. 5733.01(G)
and 5751.01(E) as enacted by House Bill 66.

+ Manufacturer’s Credit and Manufacturer’s Grant for Pur-
chases of New Manufacturing Machinery and Equipment.
Note: The new law pertaining to the 7.5% - 13.5% manufacturer’s
credit and manufacturer’s grant, explained below, applies to fran-
chise taxpayers and to individual, estate and trust income taxpay-
ers. See page 47 for a table comparing the grant to the credit.

— Conversion of the nonrefundable second credit for pur-
chases of new manufacturing machinery and equipment



(the 7.5% - 13.5% manufacturer’s credit) to a nonrefund-
able grant. For taxable years ending on or after July 1, 2005
the R.C. 5733.33 manufacturer’s credit converts to a nonre-
fundable grant administered by the Ohio Department of Devel-
opment. So, for franchise report year 2006 taxpayers whose
taxable year ended prior to July 1, 2005 must claim the
credit, and taxpayers whose taxable year ended on or after
July 1, 2005 must claim the grant (even for the 1/7 amounts
from 2004 and earlier qualifying purchases for which the tax-
payer claimed a credit on earlier reports). For franchise tax re-
port years 2007 and thereafter, only the grant will be available
because the taxable years for all taxpayers for all such report
years will end after the June 30, 2005 effective date of the new
law. See R.C. 5733.33(B)(1) and 122.172(B)(1).

The R.C. 122.173 grant is computed in exactly the same man-
ner, at the same rate, and for the same qualifying purchase peri-
ods as the R.C. 5733.33 credit. Compare R.C. 5733.33 to R.C.
122.173 and see the table on page 47.

For those taxpayers subject to the franchise tax phase-out and
CAT phase-in, the grant will end with their final (2009) fran-
chise tax report. Taxpayers may not apply their remaining
1/7 credit/grant amounts against their CAT liability. Fran-
chise taxpayers not subject to the phase-out and eligible for
the grant may continue to claim their remaining 1/7 amounts
after the 2009 report. But, as noted below, new manufacturing
machinery and equipment purchased after June 30, 2005 gen-
erates no new credit or grant.

Qualifying purchase period. The qualifying purchase period
for the credit and the grant ended on June 30, 2005. Taxpayers
may claim neither a credit nor a grant for new manufacturing
machinery and equipment purchased after June 30, 2005. (Un-
der prior law the qualifying purchase period would have ended
on Dec. 31, 2015.) See R.C. 5733.33(A)(4) and 122.173(A)(4)
as enacted by House Bill 66.

Installation date. New manufacturing machinery and equip-
ment for which a taxpayer claims the credit or the grant must
be installed by June 30, 2006. (Prior law required installation
by Dec. 31, 2016.) The June 30, 2006 installation date ap-
plies to all 1/7 credit/grant amounts claimed on franchise
tax reports for 2006 and thereafter. So for franchise tax re-
port years 2006 and thereafter, taxpayers may claim neither a
credit nor a grant for equipment not installed by June 30, 2006
regardless of when that equipment was purchased. See R.C.
5733.33(B)(1) and 122.173(B)(1) as enacted by House Bill
66.

Order of credit/grant recovery. Taxpayers claiming the
manufacturers’ credit must do so in the order set out in R.C.
5733.98. Taxpayers claiming the grant must claim the grant
after all nonrefundable credits but before all refundable credits.
(As noted above, the credit applies if the taxpayer’s taxable
year ended prior to July 1, 2005 and the grant applies if the
taxpayer’s taxable year ended on or after July 1, 2005.) See
R.C. 5733.98 and 122.172(A) as enacted by House Bill 66.

Notice of intent. Neither a credit nor a grant may be claimed
for any manufacturing machinery and equipment with respect
to which a notice of intent was not filed by the date of a timely

filed return, including extensions, for the taxable year that in-
cludes Sept. 30, 2005. So, as a requirement for taxpayers’
claiming the credit or the grant, the purchaser of qualify-
ing new manufacturing machinery and equipment must
file a “notice of intent” with the Ohio Department of De-
velopment by the deadline. Because the taxable year that
includes Sept. 30, 2005 varies depending on the ending date
of taxpayer’s taxable year and because the extended due
date of the tax report depends on the taxpayer’s taxable
year and on whether the taxpayer has valid federal and
Ohio extensions, the filing deadline for the notice of intent
varies from July 15, 2006 to June 15, 2007.

If the purchaser of qualifying equipment properly filed a notice
of intent to claim the credit pursuant to R.C. 5733.33(E), then
that notice is also considered a notice of intent to claim the
grant.

If by the deadline the purchaser of qualifying equipment did
not file the notice of intent with respect to its purchases of
qualifying equipment for a particular purchase year, then after
that deadline has passed the taxpayer is not entitled to (and
the department will deny) any 1/7th credit/grant amounts
with respect to purchases during that year when claimed
on any tax return or report not closed by the statute of limi-
tations.

The “Notice of Intent” form is available on the Ohio Depart-
ment of Development’s Web site at:
http://www.odod.state.oh.us

Click on : (1) "For Business,” (2) "Business Incentives,” (3)
"Tax Credits,” (4) "Ohio Manufacturers Manufacturing Ma-
chinery and Equipment Investment Tax Credit," and (5) “No-
tice of Intent” for the applicable year.

See page 48 of these instructions for (i) the new notice of intent
law (R.C. 5733.33(E) and 122.173(E)), and (ii) a table showing
the notice of intent deadline for each taxable year end.

Franchise tax phase-out factor applies to the grant. If the
taxpayer requesting the grant is subject to the franchise tax
phase-out, then for each year of the phase-out the grant is sub-
ject to the same phase-out factor as the tax after nonrefundable
credits. For example, in tax year 2006 franchise taxpayers sub-
ject to the phase-out can claim only 80% of the grant that they
otherwise could claim were it not for the franchise tax phase-
out (just as taxpayers subject to the phase-out and claiming the
credit must multiply their 2006 tax after nonrefundable credits
by the 80% phase-out factor). See R.C. 122.173(J) as enacted
by House Bill 66.

Grant request form requirement. Taxpayers claiming the
grant must file a “grant request” form with the franchise tax
return or the income tax return for the taxable year in which
the taxpayer claims the grant. The grant request form is avail-
able in the forms section of our Web site. Taxpayers having
a taxable year ending before July 1, 2005 and claiming the
credit for franchise tax report year 2006 do not have a similar
requirement. Do not confuse the grant request form with the
notice of intent; the filing requirements are separate. See R.C.
122.172(B)(2) as enacted by House Bill 66.



Computing Credit Carryforwards for Taxpayers Subject to
the Franchise Tax Phase-Out. For those taxpayers subject to
the franchise tax phase-out, the phase-out factor does not apply
in computing the amount of unused credit carried forward to a
subsequent year in the phase-out period. That is, in computing
the credit carried forward to a subsequent year in the phase-out
period, the credit is utilized against the tax to the extent the credit
applies against the tax before multiplying by the phase-out factor.
See R.C. 5733.01(G)(2)(c) as enacted by House Bill 66.

Example: The sum of the taxpayer’s 2006 franchise and litter
taxes before nonrefundable credits and before applying the 80%
phase-out factor is $11,000. From its 2005 franchise tax report
the taxpayer carried forward $14,000 of R.C. 5733.42 unused job
training credit. The taxpayer had no other credit carryforwards
available for use on its 2006 franchise report, and for report year
2006 the taxpayer generated no new credits. Based on the tax-
payer’s gross receipts and/or number of employees, the taxpayer’s
2006 franchise tax minimum fee is $1,000.

Applying R.C. 5733.01(G)(2)(c) to the above facts, the taxpayer
must use $10,000 of the $14,000 credit carryforward against the
taxpayer’s 2006 liability (because nonrefundable credits may not
reduce the tax below the minimum fee and because the minimum
fee is not subject to the phase-out factor). The taxpayer’s nonre-
fundable job retention credit carryforward from 2006 to 2007
is $4,000 ($14,000 - $10,000). The taxpayer does not apply $8,000
($10,000 X .8) of credit toward the taxpayer’s 2006 franchise tax
liability, and the taxpayer’s remaining credit carryforward is not
$6,000 ($14,000 - $8,000).

Refundable New Jobs Credit. For those taxpayers subject to the
franchise tax phase-out and to the CAT phase-in, the 2008 report is
the last franchise tax report year for which the R.C. 5733.0610(A)
refundable new jobs credit will apply. For the remaining years of
the taxpayer’s agreement with the Ohio Tax Credit Authority the
credit then automatically converts to a refundable credit against
the CAT for tax periods beginning on or after Jan. 1, 2008. How-
ever, for purposes of making 2008 CAT payments, credits claimed
against the CAT liability in tax year 2008 may not be applied
against that liability for a CAT period beginning before July 1,
2008. For those taxpayers not subject to the franchise tax phase-
out, the new jobs credit continues under the franchise tax for the
remaining years of the taxpayer’s agreement with the Tax Credit
Authority. See R.C. 122.17 and 5751.50 as enacted by House Bill
66. For additional information regarding the refundable new jobs
credit, see the instructions for Schedule A, line 26.

Most Nonrefundable Franchise Tax Credits Are Not Recover-
able against the CAT. Except as noted below, the nonrefundable
credits available under the franchise tax are not available under
the CAT, and taxpayers subject to the franchise tax phase-out may
not claim their unused nonrefundable franchise tax credit carry-
forwards as a credit against their CAT liability.

— Job retention credit. For those taxpayers subject to the fran-
chise tax phase-out and to the CAT phase-in, the 2008 fran-
chise tax report is the last report year for which the R.C.
5733.0610(B) nonrefundable job retention credit will apply.
For the remaining years of the taxpayer’s agreement with the
Tax Credit Authority the credit then automatically converts
to a nonrefundable credit against the taxpayer’s CAT liability
for tax periods beginning on or after Jan. 1, 2008. However,

for purposes of making 2008 CAT payments, credits claimed
against the CAT liability in tax year 2008 may not be applied
against that liability for a CAT period beginning before July 1,
2008. Furthermore, for CAT periods beginning on or after July
1, 2008, the taxpayer may apply any unused franchise tax job
retention credit carryforward amounts against the taxpayer’s
CAT liability provided that the total number of carryforward
years under the franchise tax and the CAT does not exceed
three. See R.C. 5751(B) and 122.71 as enacted by House Bill
66.

In addition, by redefining the term “capital investment project”
to include project costs paid after Dec. 31, 2006 and by elimi-
nating the provision which prohibited the Tax Credit Authority
from entering into tax credit agreements after June 30, 2007,
the new law makes this credit permanent under both the CAT
and the franchise tax (for those taxpayers not subject to the
franchise tax phase-out). See R.C. 122.171 and 5751.50 as en-
acted by House Bill 66. For additional information regarding
the job retention credit, see the instructions for Schedule A-1,
credit #4.

Credit for qualified research expense. For those taxpayers
subject to the franchise tax phase-out and to the CAT phase-in,
the 2008 franchise tax report is the last report year for which
the R.C. 5733.351 nonrefundable credit for qualified research
expense will apply. The credit then automatically converts to
a nonrefundable credit against the taxpayer’s CAT liability
for CAT periods beginning on or after Jan. 1, 2008. However,
for purposes of making 2008 CAT payments, credits claimed
against the CAT liability in tax year 2008 may not be applied
toward the liability for a CAT period beginning before July 1,
2008. Furthermore, for CAT periods beginning on or after July
1, 2008, a taxpayer may apply its R.C. 5733.351 unused fran-
chise tax credit for qualified research expense carryforward
amounts toward the taxpayer’s CAT liability provided that the
combined number of carryforward years under the franchise
tax and the CAT does not exceed seven. See R.C. 5733.351
and R.C. 5751.51 as enacted by House Bill 66. For additional
information regarding the credit for qualified research expense,
see the instructions for Schedule A-1, credit #7.

Research and development loan repayment credit. For those
taxpayers subject to the franchise tax phase-out and to the CAT
phase-in, the 2008 franchise tax report is the last report year
for which the R.C. 5733.352 nonrefundable research and de-
velopment loan repayment credit will apply. The credit then
automatically converts to a nonrefundable credit against the
taxpayer’s CAT liability for tax periods beginning on or after
Jan. 1, 2008. The taxpayer can apply its R.C. 5733.352 unused
franchise tax credit carryforward toward the taxpayer’s CAT
liability as provided in R.C. 5751.52. For purposes of making
2008 CAT payments, credits and franchise tax credit carryfor-
wards claimed against the CAT liability in tax year 2008 may
not be applied toward that liability for a CAT period beginning
before July 1, 2008. See R.C. 5733.352 as amended by House
Bill 66. For additional information regarding the research and
development loan repayment credit, see the instructions for
Schedule A-1, credit #15.

For those franchise taxpayers not subject to the franchise tax
phase-out and not subject to the CAT phase-in, the job re-
tention credit, the credit for qualified research expense, and



the research and development loan repayment credit continue
under the franchise tax.

New Order of Recovery for Nonrefundable Credits and
Grants. House Bill 66 amended R.C. 5733.98 by changing the
order in which nonrefundable franchise tax credits are recovered
for report years 2006 and thereafter. For franchise tax years 2006
and thereafter the following apply:

— The R.C. 5733.352 research and development loan repayment
credit is recovered immediately before the credit for tax paid
by a qualifying pass-through entity.

— The R.C. 5733.0611 credit for tax paid by a qualifying pass-
through entity is recovered after all other nonrefundable cred-
1ts.

— The R.C. 122.173 nonrefundable manufacturer’s grant is re-
covered after all nonrefundable credits and before all refund-
able credits.

Credit for Losses on Loans to the Ohio Venture Capital Pro-

gram. The new law amended this credit as follows:

— If the taxpayer elected to claim the credit as a refundable credit
and the amount of the credit (as shown on the tax credit certificate
issued by the Ohio Venture Capital Authority) is less than or equal
to the franchise tax (including the litter taxes) after all nonrefund-
able credits are deducted, then the taxpayer can claim a refundable
credit equal to the amount shown on the credit certificate.

— Ifthe taxpayer elected to claim the credit as a refundable credit
and the amount of the credit (as shown on the tax credit certifi-
cate issued by the Ohio Venture Capital Authority) is greater
than the franchise tax (including the litter taxes) after all non-
refundable credits are deducted, then the taxpayer can claim
a refundable credit equal to the sum of (1) the franchise tax
(including the litter taxes) after all nonrefundable credits are
deducted, and (2) 75% of the amount by which the refundable
credit exceeds the tax after all nonrefundable credits. See R.C.
5733.49 as amended by House Bill 66.

Note: This credit may not be claimed until the beginning of the
fifth year after the Ohio Venture Capital Authority established its
investment policy. The authority established its investment policy
on June 25, 2004. As such, this credit cannot be claimed on the
2006 franchise tax report and is not included in Schedule A-1 of
the 2006 franchise tax form.

Pass-Through Entity Tax on the Distributive Share of Income
Passing Through to Qualifying Investors Subject to the Fran-
chise Tax Phase-Out. Consistent with the franchise tax phase-
out, the tax that a pass-through entity must pay on its Ohio income
passing-through to qualifying investors subject to the franchise
tax phase-out also phases out. See R.C. 5733.41 as amended by
House Bill 66 and the table that follows:

Pass-Through Entity’s Pass-Through Entity’s Tax Rate
Taxable Year on its Ohio Income Passing
Ending in: Through to Qualifying Investors
Subject to the Franchise Tax
Phase-Out
2005 6.8% (80% x 8.5%)
2006 5.1% (60% x 8.5%)
2007 3.4% (40% x 8.5%)
2008 1.7% (20% x 8.5%)
2009 and thereafter 0% (0% x 8.5%)

Note: Because of the phase-out of the tax that a pass-through en-
tity must pay on income passing through to investors subject to
the franchise tax phase-out, the credit for tax paid by a qualifying
pass-through entity is not subject to the phase-out factor; instead,
the credit is recoverable at 100%.

Schedule B Adjustment to Federal Taxable Income for Inves-
tors in Pass-Through Entities. In determining Ohio taxable in-
come for taxable years ending on or after June 30, 2005, each
franchise taxpayer having an interest in a qualifying pass-through
entity must add to the taxpayer’s federal taxable income the tax-
payer’s proportionate share of expenses and losses that the pass-
through entity incurred with respect to the pass-through entity’s
direct or indirect transactions with the pass-through entity’s 40%
or more related members. This provision does not apply to the
pass-through entity’s sales of inventory to the extent those losses
are calculated in accordance with L.R.C. section 482. See Sched-
ule B, line 1(f) and R.C. 5733.40 as amended by House Bill 66.

Franchise tax NOL Deduction and Schedule B adjustments
required by R.C. 5751.53(H) for franchise taxpayers electing
to claim the CAT Credit provided in R.C. 5751.53. “Qualifying
taxpayers” with Ohio franchise tax net operating loss (NOL) car-
ryforwards exceeding $50 million can elect to claim against their
CAT liability a credit based on (i) the taxpayer’s Ohio franchise
tax NOL carryforwards in excess of $50 million and (ii) the tax-
payer’s “other net deferred tax items apportioned to Ohio.” Quali-
fying taxpayers can make the election by filing with the tax com-
missioner before July 1, 2006 a report setting forth the taxpayer’s
“amortizable amount” along with any related information which
the tax commissioner, by rule, requires.

If a qualifying taxpayer makes the election, then the portion of
the taxpayer’s NOL carryforward upon which it claims the CAT
credit cannot be claimed as an NOL deduction on the taxpayer’s
franchise tax report and the taxpayer must adjust its net income
as follows: (i) for a taxable year in which for federal income tax
purposes the taxpayer recognizes a taxable temporary difference,
the taxpayer must deduct the taxable temporary difference (see
R.C. 5751.53(H)(3) and Schedule B, line 2(j)) and (ii) for a tax-
able year in which for federal income tax purposes the taxpayer
recognizes a deductible temporary difference, the taxpayer must
add the deductible temporary difference (see R.C. 5751.53(H)(3)
and Schedule B, line 1(g)). Nevertheless, the deduction required
by the first adjustment may not exceed the add-back required by
the second.

Qualifying taxpayers are CAT taxpayers that after filing their 2005
franchise tax report on a separate company basis (or after filing
an amended 2005 franchise tax report before July 1, 2006 on a
separate company basis) have accumulated Ohio franchise tax
NOL carryforwards of at least $50 million. Qualifying taxpay-
ers also include CAT taxpayers that were members of a combined
franchise tax group for report year 2005 if after filing their 2005
franchise tax reports (or after filing amended 2005 franchise tax
reports before July 1, 2006), the sum of the accumulated Ohio
franchise tax NOL carryforwards for all members of the combined
group is at least $50 million. See R.C. 5751.53.

Miscellaneous:

— Entities Treated as Corporations But Not Organized as
Corporations. House Bill 66 amended R.C. 5733.01 to pro-
vide that if an entity is not organized as a corporation but for



federal income tax purposes is treated as a corporation, then an
ownership interest in that entity is treated as an ownership of
stock in a corporation. The new law is intended to clarify that
despite not having capital stock, those entities not organized as
corporations but treated as corporations (1) can join in the fil-
ing of a combined franchise tax return (provided that the R.C.
5733.052(A) “more than fifty per cent” ownership requirement
is met and the entity has income other than dividend income
from Ohio sources) and (2) must compute the value of “issued
and outstanding shares” under the net worth base as well as the
net income base.

— 2005 Franchise Tax Computation for Telephone Compa-
nies Claiming the Credit for Providing Programs to Aid
the Communicatively Impaired. Because of the six- month
overlap of their last gross receipts tax privilege year (July 1,
2004 to June 30, 2005) and their first franchise tax privilege
year (calendar year 2005), telephone companies paid only
one-half of the 2005 franchise tax otherwise required and
telephone companies received only one-half of the benefit
of the 2005 credits to which they were otherwise entitled.
The effect of this provision was to eliminate the franchise
tax for the six month period during which the two privilege
years overlapped (Jan. 1, 2005 to June 30, 2005). See R.C.
5733.09(A)(3).

House Bill 66’s section 557.04 (uncodified law) made an ex-
ception to the above provision for the credit for providing pro-
grams to aid the communicatively impaired. The new law al-
lows “full recovery” of the 2005 credit for providing programs
to aid the communicatively impaired. Therefore, telephone
companies entitled to this credit for franchise tax year 2005
now receive the full benefit of the credit rather than one-half
the benefit.

Telephone companies that filed their 2005 franchise tax re-
port without claiming full recovery of this credit should file an
amended 2005 franchise tax report. For additional information
see the revised 2005 supplemental franchise tax instructions
for telephone companies on our Web site.

Decisions

Special Notice: On Sept. 27, 2005, the United States Supreme
Court announced that it would hear the State’s appeal in the case of
Cuno v. DaimlerChrysler, 04a0293p.06, United States Court of Ap-
peals for the Sixth Circuit, September 2, 2004. The U.S. Sixth Cir-
cuit Court of Appeals held that the R.C. 5733.33 Second Credit for
Purchases of Manufacturing Machinery and Equipment (the 7.5%
- 13.5% credit) violates the Commerce Clause of the U.S. Constitu-
tion because, according to the court, the credit grants preferential
treatment to in-state investment activity.

Ohio Supreme Court Decision

Wesnovtek Corp. v. Wilkins, 105 Ohio St.3d 312, 2005-Ohio-1826.
Reversing the Board of Tax Appeals, the Ohio Supreme Court held
as follows:

(1) Pursuant to former R.C. 5733.051 as it applied to the 1988 tax
year at issue, the taxpayer’s net loss from the bulk sale of in-
ventory located in Ohio was apportionable rather than allocable
because inventory is not a capital asset and gain or loss from the
sale of inventory is not a capital gain or loss,

(2) Proceeds from the bulk sale of inventory located in Ohio are in-
cluded in the numerator of the sales factor, and

(3) The tax commissioner properly declined to consider the tax-
payer’s written request for deviation from the standard allocation
and apportionment formula because the taxpayer failed to file its
request in writing at the time it filed its 1988 franchise tax report
as was required by R.C. 5733.05(B)(2)(d) as that section read for
tax year 1988.

Note: The request for deviation statute at issues in Wesnovtek differs
from current law. Under current law a taxpayer can request devia-
tion from the standard allocation and apportionment formula on an
original report, on an amended report filed within the statute of limi-
tations, or on a timely-filed petition for reassessment. The request for
deviation must be in writing. An alternative method is effective only
after approval by the tax commissioner. See R.C. 5733.05(B)(2)(d).

Board of Tax Appeals Decisions

National City Bank v. Zaino, BTA Case N0.2003-A-1328, July 22,
2005. (The taxpayer has appealed this decision to the Ohio Supreme
Court.) In computing the value of issued and outstanding shares un-
der the net worth base, the taxpayer may not exclude as exempt ap-
preciation the increase in the cash surrender values (CSV) of whole
life insurance policies of which the taxpayer was both owner and
beneficiary.

Finding that the interest and/or dividends earned on the policies do
not constitute “appreciation” as contemplated by R.C. 5733.05(A)
(4), the Board noted that the increase in the CSV resulted from divi-
dends earned on the policies and that the CSV portion of the policy
was an investment device similar to other fixed interest securities.
The Board held that such dividends . . . are not an ‘appreciation’ of
the asset, i.e., the life insurance policy; the value of the life insurance
policy does not change. The dividends constitute an ‘appreciation’
of the investment of the premiums paid by National City to purchase
the asset from the insurance company . . . We agree with the com-
missioner that ‘appreciation is intrinsic to the asset itself, income is a
product of the asset.””

Note: Under current law the net worth base appreciation exclusion
applies only to financial institutions; the appreciation exclusion no
longer applies to general taxpayers.

New World Communications of Ohio, Inc. and WJW License Inc. v.
Zaino, BTA Case No. 2003 A-1732, 2003 A-1733, March 18, 2005.
With respect to the value of issued and outstanding shares under the
net worth base following the taxpayers’ emergence from bankruptcy
and adoption of “fresh-start” reporting, the unamortized value of an
FCC license may not be deducted as goodwill pursuant to former
R.C. 5733.05(A)(4). Consistent with Generally Accepted Accounting
Principles, Ohio case law provides that an asset is not goodwill if it
can be separately purchased and sold and has a separately identifiable
value. An FCC license is an identifiable intangible asset capable of
being assigned a specific value separate from goodwill. While FCC
regulations may prohibit the transfer of an FCC license without the
related assets, the license’s value can be quantified, as it is valued
independently from the other assets included in the sale of a radio
station.

Note: Under current law the net worth base goodwill exclusion ap-
plies only to financial institutions; the goodwill exclusion no longer
applies to general taxpayers.



General Instructions and Information

This instruction booklet applies to taxpayers other than finan-
cial institutions. This instruction booklet does not apply to financial
institutions because the law applicable to financial institutions dif-
fers substantially from the law applicable to other corporations. The
franchise tax instructions for financial institutions are contained in
a separate instruction booklet available on the Department of Taxa-
tion’s Web site. Financial institutions must file franchise tax form FT
1120FT; taxpayers other than financial institutions must file form FT
1120. We sometimes refer to taxpayers that are not financial institu-
tions as “general taxpayers.”

Electric companies and combined electric companies are subject to
the franchise tax for tax years 2002 and thereafter. Local exchange
telephone companies are subject to the franchise tax for tax years
2005 and thereafter. This instruction booklet applies to telephone
companies, electric companies and combined electric companies.
However, because electric companies and telephone companies are
subject to franchise tax deduction, add-back, apportionment and
credit provisions not applicable to other franchise taxpayers, we have
prepared supplemental schedules and instructions for those com-
panies. The supplemental instructions are not included in this
instruction booklet. Rather, the supplemental schedules and in-
structions are available in a separate file in the forms section of
our Web site.

The Ohio corporation franchise tax is an excise tax imposed on both
domestic and foreign corporations for the privilege of doing busi-
ness in Ohio, owning capital or property in Ohio, holding a charter or
certificate of compliance authorizing the corporation to do business
in Ohio, or otherwise having nexus with Ohio during a calendar year.
Unless an exemption applies (see general instruction #2), a corpora-
tion is subject to the franchise tax for each calendar year (tax year) for
which on the first day of January of that calendar year the corporation
holds an Ohio charter, does business in Ohio, owns or uses a part or
all of its capital or property in Ohio, holds a certificate of compliance
authorizing the corporation to do business in Ohio, or otherwise has
nexus with Ohio under the Constitution of the United States.

Tax year and taxable year. The calendar year in and for which
the tax is paid is called the “tax year.” The tax year is also referred
to as the “report year.” The franchise tax for tax year 2006 is paid
for the privilege of doing business in Ohio during the calendar year
2006. The accounting period on which the tax is based is called
the “taxable year” and is defined as ". . . a period ending on the date
immediately preceding the date of commencement of the corpora-
tion's annual accounting period that includes the first day of January
of the tax year." Generally, a corporation's taxable year for franchise
tax purposes is the same as the corporation's taxable year for fed-
eral income tax purposes. However, a franchise tax taxable year may
consist of an aggregation of more than one federal taxable year and
can exceed one year in length. The franchise tax for tax year 2006
is based upon the taxpayer’s activity during its taxable year ending
in 2005. See R.C. 5733.031(A) and 5733.04(E), Tax Commissioner
Rules 5703-5-01 through 5703-5-04 and general instruction #8.

The franchise tax is levied on the value of a corporation's issued and
outstanding shares of stock. Generally a taxpayer corporation must
determine the value of its issued and outstanding shares of stock un-
der both the net income base and the net worth base and pay the tax
on the base that produces the greater tax. However, different rules ap-
ply to financial institutions, qualifying holding companies and certain
high-tech start-up companies:

* Financial institutions are not subject to the tax on the net income
base but are subject to the tax on the net worth base at a higher rate
than other taxpayers. See general instruction #1C.

* Qualifying holding companies and certain high-tech start-up com-
panies are not subject to the tax on the net worth base but are
subject to the tax on the net income base. See general instructions
#21 and #22.

Although a corporation that dissolves its Ohio charter or surrenders
its license to conduct business in Ohio during 2005 is not subject to
the franchise tax for tax year 2006, such corporation may be subject
to the "exit tax" (see general instruction #7 and R.C. 5733.06(H)), or
the corporation’s income may be required to be included in the in-
come of a transferee corporation (see R.C. 5733.053 and the instruc-
tions for Schedule A, line 9).

1. WHO MUST FILE

A. Corporations
Unless an exemption applies (see general instruction #2), each
for-profit domestic corporation (a corporation organized for-profit
under the laws of Ohio) and each Chapter 1729 corporation (ag-
ricultural cooperative) organized not-for-profit under the laws of
Ohio is subject to the Ohio franchise tax. Also subject to the fran-
chise tax, unless an exemption applies, is each foreign corporation
(a corporation organized under the laws of another state, a posses-
sion or instrumentality of the United States, or a foreign country)
organized for-profit and each not-for-profit foreign agricultural
cooperative organized or operating in the same or similar manner
as a Chapter 1729 agricultural cooperative, for the privilege of
doing business in Ohio, owning or using part or all of its capital or
property in Ohio, holding a certificate of compliance with the laws
of Ohio authorizing it to do business in Ohio, or otherwise having
nexus with Ohio under the Constitution of the United States.

A corporation subject to the franchise tax must file an Ohio corpo-
ration franchise tax report. Financial institutions must file form FT
1120FT; all other C corporations must file form FT 1120. Although
S corporations (including S corporation financial institutions) and
qualified subchapter S subsidiaries are generally not subject to the
franchise tax, they each must file a Notice of S Corporation Status,
form FT 1120S (see general instruction #2).

B. Entity classification

An entity not organized as a corporation but treated as a corpora-
tion for federal income tax purposes is also treated as a corpo-
ration for franchise tax purposes. Furthermore, for franchise tax
purposes an ownership interest in an entity not organized as a cor-
poration but treated as a corporation for federal income tax pur-
poses is treated as the ownership of stock in a corporation. Thus,
if a business trust, partnership or limited liability company (LLC)
is treated as a corporation for federal income tax purposes, the en-
tity is treated as a corporation for franchise tax purposes. Accord-
ingly, such entities with Ohio nexus, unless otherwise exempt,
must compute the tax under both the net income base and the net
worth base, and such entities can join in the filing of a combined
franchise tax report provided that the R.C. 5733.052 “more than
fifty per cent” ownership requirement is met. See the following:
(1) The Income Tax Audit Division's information release entitled
“IRS 'Check-the-box' Entity Selection Regulations” dated Aug.
19, 1997 (available on the Department of Taxation’s Web site) and
(2) R.C. 5733.01 as amended by House Bill 66, 126th Ohio Gen-
eral Assembly.



Disregarded entity. For purposes of Chapter 5733 of the Ohio Re-
vised Code, the term “disregarded entity” means an entity that for
its taxable year is by default, or has elected to be, disregarded as an
entity separate from its owner pursuant to 26 C.F.R. 301.7701-3. Any
entity that is treated as a ""disregarded entity"* for federal income
tax purposes is also treated as a disregarded entity for franchise
tax purposes. Accordingly, a single member LLC that is treated as a
division of its corporate member for federal income tax purposes is
treated as a division of the corporation for franchise tax purposes. As
such, the following apply:

o If the disregarded entity has nexus with Ohio, then the owner has
nexus with Ohio regardless of whether the owner has nexus on a
stand-alone basis.

* Anownership interest in a disregarded entity is treated as the own-
ership of the assets and liabilities of the disregarded entity itself.

* A disregarded entity’s income, including gain or loss, is included
in the owner’s R.C. Chapter 5733 net income.

* Any sale or other disposition of an interest in a disregarded entity
is treated as a sale or other disposition of the disregarded entity’s
underlying assets or liabilities, and the gains and losses from such
sales are included in the owner’s Chapter 5733 net income.

» A disregarded entity’s property, payroll and sales are included in
the owner’s property, payroll and sales factor computations.

See R.C. 5733.01(F) and 5745.01(D).

The department responds as follows to the argument that Ohio nexus
over the owner of a disregarded entity cannot be imputed based on
Ohio nexus over the disregarded entity:

— Assingle member LLC that is treated as a division of its corporate
member for federal income tax purposes is a pass-through entity
as defined in R.C. 5733.04(0), and

— The LLC’s corporate member is a qualifying investor whose dis-
tributive share includes the sum of the income, gain, expense or
loss of a disregarded entity (see R.C. 5733.40(S)).

— Therefore, a single member LLC that is treated as a division of its
corporate member for federal income tax purposes is subject to
the pass-through entity tax imposed by R.C. 5733.40 unless the
corporate member files a franchise tax report and includes in its
income the income and apportionment data of the LLC.

Regardless of whether the LLC disregarded entity files and pays the
pass-thorough entity tax, the Department of Taxation maintains that
if the LLC has nexus with Ohio, the corporate single member has
nexus with Ohio, and the department will pursue and enforce that
position against the corporation. See R.C. 5733.01 and 5733.40; also
see the department’s July 3, 2002 information release entitled “Pass-
Through Entity Tax: Certain Estimated Tax Payments Due Septem-
ber 16, 2002.”

See general instruction #2A for the treatment of qualified subchapter
S subsidiaries.

C. Financial Institutions

A financial institution is not subject to the franchise tax on the net
income base but is subject to the tax on the net worth base at a higher
rate than other taxpayers. Financial institutions that are S corpora-
tions are not subject to the franchise tax. Financial institutions (other
than S corporation financial institutions) must file form FT 1120FI.
The instructions for form FT 1120FT are contained in a separate in-
struction booklet.

R.C. 5725.01 defines a “financial institution” as any of the follow-

ing:

* Anational bank organized and existing as a national bank associa-
tion pursuant to the “National Bank Act,” 12 U.S.C. 21;

» A federal savings association or federal savings bank chartered
under 12 U.S.C. 1464,

* A bank, banking association, trust company, savings and loan as-
sociation, savings bank, or other banking institution incorporated
or organized under the laws of any state;

* Any corporation organized under 12 U.S.C. 611 to 631;

* Any agency or branch of a foreign depository as defined in 12
U.S.C. 3101,

* A company licensed as a small business investment company un-
der the Small Business Investment Act of 1958, 72 Stat. 689, 15
U.S.C. 661, as amended; or

* A company chartered under the Farm Credit Act of 1933, 48 Stat.
257,12 U.S.C. 1131(d), as amended.

Specifically excluded from the definition of "financial institution"
(and from the definition of "dealer in intangibles") are insurance
companies, credit unions and corporations or institutions organized
under the Federal Farm Loan Act and amendments thereto. In addi-
tion, for franchise tax purposes a production credit association is not
a financial institution.

2. ENTITIES EXEMPT FROM THE FRANCHISE TAX

A. S Corporations and Qualified Subchapter S Subsidiaries
An S corporation generally is not subject to the Ohio corporation
franchise tax. See R.C. 5733.09 and the Department of Taxation's
July 31, 1994 information release entitled “Taxation of S Corpo-
rations and Their Shareholders” which sets forth the department's
policy interpretation of Ohio franchise tax law applicable to S cor-
porations (the information release is available on the department’s
Web site). However, an S corporation is subject to the 2006 fran-
chise tax and must file an Ohio Corporation Franchise Tax Report
(form FT 1120) if the S corporation was a C corporation during
any portion of a taxable year ending in 2005. See First National
Bank of Lebanon v Zaino, BTA No. 2003 M-627 (3-19-2004) and
Sanders Health & Fitness Inc. v. Limbach, BTA Case No. 88-E-
559, June 21, 1991.

Furthermore, an S corporation must file form FT 1120 and is sub-
ject to the franchise tax on the income attributed to it from a C
corporation if (i) the S corporation was the survivor of a merger
with another corporation which was subject to the Ohio corpora-
tion franchise tax and (ii) the S corporation was a transferee as
defined in R.C. 5733.053(A)(3). See the Department of Taxation’s
Sept. 24, 1992 franchise tax information release “Application of
Ohio Revised Code Section 5733.053 (Transferor Statute) to the
Merger of a C Corporation into an S Corporation” (the informa-
tion releases is available on the department’s Web site).

If a corporation is an S corporation for any portion of calendar
year 2005, then by June 30, 2006 the S corporation must file a
2006 Notice of S Corporation Status (form FT 1120S). The due
date of the Notice does not change even if the S corporation
has an extension to file the federal 1120S after that date.

A “qualified subchapter S subsidiary” (QSSS), as defined in
L.R.C. section 1361(b)(3)(B), is exempt from the franchise tax



that is based on the taxable year for which the parent S corpora-
tion makes the election under I.R.C. section 1361(b)(3)(B)(ii). A
QSSS is exempt because its separate legal existence is ignored for
purposes of the franchise tax. If a corporation is a QSSS for any
portion of calendar year 2005, then by June 30, 2006 the corpora-
tion must file a notice of S Corporation Status separate from the
Notice of S Corporation status filed by its parent S corporation.

Note 1: S corporations and the pass-through entity tax. An S
corporation doing business in Ohio or otherwise having nexus with
Ohio is subject to the tax on pass-through entities if one or more
shareholders of the S corporation is a nonresident for any portion of
the S corporation's taxable year and the S corporation does not file a
composite Ohio income tax return (form IT 4708) on behalf of all the
nonresident shareholders.

Note 2: QSSS’s and the pass-through entity tax. For taxable years
ending after June 4, 2002, a QSSS doing business in Ohio or other-
wise having nexus with Ohio must pay the pass-through entity tax
if its parent S corporation has shareholders that are not residents of
Ohio. However, the various exemptions applying to S corporations
also apply to QSSS’s. Accordingly, a QSSS is not subject to the
pass-through entity tax if either (1) the S corporation owner/
shareholder irrevocably acknowledges that the S corporation
has nexus with Ohio, includes in its income the income of the
QSSS, and makes a good faith and reasonable effort to comply
with Ohio’s pass-through entity tax, or (2) the S corporation files
a composite Ohio income tax return (form IT 4708) on behalf of
all nonresident shareholders and includes on that composite return
the nonresident shareholder’s proportionate share of the income of
the QSSS. See the following: (1) R.C. 5733.402 and 5733.41, (2)
the Department of Taxation’s July 3, 2002 income tax information
release entitled “Pass-through entity tax: certain estimated tax pay-
ments due Septe. 16,2002” and (3) the instructions for form IT 1140,
Tax Return for Pass-through Entities. All of the above are available
on the department’s Web site.

B. Public Utilities, Insurance Companies, Credit Unions and
Dealers in Intangibles

* Any corporation, whether foreign or domestic, owning and oper-
ating a public utility required to file reports and pay an excise tax
upon its gross receipts or gross earnings under Chapter 5727 of the
Ohio Revised Code is not subject to the franchise tax. Railroads
are subject to the franchise tax for tax years 1993 and thereafter.
Electric companies and combined electric companies are subject
to the franchise tax for tax years 2002 and thereafter. Local ex-
change telephone companies are subject to the franchise tax for
tax years 2005 and thereafter.

» Insurance, fraternal, beneficial, bond investment, health mainte-
nance organizations and other corporations required by law to file
annual reports with the Superintendent of Insurance are not sub-
ject to the franchise tax.

+ Credit unions and dealers in intangibles are not subject to the fran-
chise tax.

C. REITs, RICs and REMICs

An entity, whether organized as a corporation or business trust, de-
fined to be a real estate investment trust (REIT) under I.R.C. sec-
tion 856, a regulated investment company (RIC) under [.R.C. section
851, or a real estate mortgage investment conduit (REMIC) under
L.R.C. section 860D is not subject to the 2006 franchise tax if the

REIT, RIC, or REMIC provides to the tax commissioner by
March 31, 2006 the report of the entity’s investors required by
R.C. 5733.09(C). Except for closely-held or privately-held REITSs,
RICs and REMICs, the tax commissioner by administrative jour-
nal entry dated October 25, 2005 waived the investor report for such
entities for tax year 2006. The tax commissioner did not waive the
2006 reporting requirements if either the REIT, RIC, or REMIC
is a related member to the taxpayer or the taxpayer is a related
member to the REIT, RIC, or REMIC. See the tax commissioner’s
administrative journal entry at the following address: http://tax.ohio.
gov/divisions/corporation_franchise/filing_exemptions.stm

Each closely held REIT, RIC, or REMIC for which the tax commis-
sioner did not waive the reporting requirements must submit to the
tax commissioner by March 31, 2006 the name of the entity with a
list of the names, addresses, and social security or federal identifica-
tion numbers of all investors, sharcholders and other similar investors
who owned any interest or invested in the entity during the preced-
ing calendar year. Taxpayers having questions regarding this matter
should contact the Department of Taxation at 614-387-0232.

Please send the investor report to:

Ohio Department of Taxation
Corporation Franchise Tax Unit
REIT-RIC-REMIC Report

P.O. Box 530

Columbus, Ohio 43216-0530

D. Corporations in Bankruptcy

A corporation in bankruptcy proceedings under Chapter 7 of the U. S.
Bankruptcy Code is not liable for the franchise tax for that portion of
the tax year during which the corporation's franchise is impaired be-
cause of the Chapter 7 bankruptcy proceedings. See R.C. 5733.06(E).
However, a corporation in Chapter 7 bankruptcy is not exempt from
the minimum fee.

A corporation in reorganization proceedings under Chapter 11 of the
U.S. Bankruptcy Code is not exempt from the franchise tax because
a corporation in bankruptcy reorganization proceedings is not equiv-
alent to a corporation which has been adjudicated bankrupt or for
which a receiver has been appointed. See Vought Industries, Inc. v.
Tracy (1995), 72 Ohio St. 3d 261.

E. Corporations Exempt Under Federal Law

Certain corporations are exempt from state tax because Congress has
expressly granted them immunity as a "federally chartered instru-
mentality." For example, federal land bank associations are exempt
from state taxes under Section 2098, Title 12, U.S. Code. Certain
other corporations are exempt because the United States Constitu-
tion's Supremacy Clause grants implied immunity to private corpora-
tions that actually stand in the federal government’s shoes and are so
closely connected to the government that the two cannot realistically
be viewed as separate entities, at least insofar as the activity being
taxed is concerned. An Agricultural Credit Association (ACA) is not
immune from state taxation as a "federally chartered instrumentality"
because (i) Congress has not expressly granted immunity to ACAs,
and (ii) the Supremacy Clause of the United States Constitution does
not grant implied immunity to ACAs. See Farm Credit Serv. of Mid-
America v. Zaino (2001), 91 Ohio St.3d 564.



3. TAXRATES AND MINIMUM FEE

The tax rates as set forth in R.C. 5733.06 are as follows:

* The first $50,000 of Ohio net income is subject to tax at a rate
of 5.1%. However, corporations that meet the ownership require-
ments to file a combined report must share the $0 to $50,000
tax bracket amount to which the 5.1% rate applies regardless of
whether or not they actually file combined. Related taxpayers
must prorate the $0 to $50,000 bracket amount on form FT OTAS.
Related taxpayers may prorate the $0 to $50,000 bracket amount
in any amount they choose, but a taxpayer's pro-rata amount may
not be less than zero. The proration, however made, applies to
both the franchise tax and the litter tax.

* Ohio net income in excess of $50,000 is subject to tax at a rate of
8.5%.

* The net worth rate for corporations other than financial institutions
is 4 mills. In addition, the maximum net worth tax is $150,000 per
taxpayer. The $150,000 limit applies separately to each member
of a combined report; there is not an overall net worth limit for a
combined group of taxpayers.

e The net worth rate for financial institutions is thirteen mills, and
the $150,000 net worth tax limit does not apply to financial in-
stitutions. Financial institutions are exempt from the net income
base.

* The minimum franchise tax fee is $1,000 if (i) the sum of the
taxpayer’s gross receipts from its activities within and without
Ohio during the taxable year equals or exceeds $5 million or (ii)
the total number of the taxpayer’s employees within and without
Ohio at any time during the taxable year equals or exceeds 300.
In determining whether the taxpayer’s gross receipts and num-
ber of employees equal or exceed those thresholds, the taxpayer
must include its proportionate share of the gross receipts of any
pass-through entity in which the taxpayer has a direct or indirect
ownership interest and its proportionate share of the number of
employees of the pass-through entity. Furthermore, “gross re-
ceipts”, as used here, includes receipts which generate nonbusi-
ness income and receipts from the sale of capital assets and I.R.C.
section 1231 assets whether those sales generate business income
or nonbusiness income. The minimum fee is $50 for taxpayers
whose gross receipts and number of employees are less than the
thresholds discussed above (see R.C. 5733.06(E)).

The phase-out factor has no effect on the franchise tax mini-
mum fee. So, if for report year 2006 the taxpayer is subject to the
minimum fee of $50, the 2006 phase-out factor of 80% does not
reduce the minimum fee to $40, and if for report year 2006 the
taxpayer is subject to the minimum fee of $1,000, the 2006 phase-
out factor does not reduce the minimum fee to $800.

4. NEXUS

Unless an exemption applies, a corporation that has nexus in or with
Ohio under the Constitution of the United States is subject to the
franchise tax. A corporation is doing business in Ohio or otherwise
has nexus in or with Ohio if the corporation is an equity investor in a
pass-through entity doing business in Ohio or otherwise having nexus
with Ohio under the Constitution of the United States. Accordingly, a
foreign corporation is subject to the franchise tax even if the corpora-
tion's only connection with Ohio is as (i) a partner or limited partner
in a partnership having nexus with Ohio or (ii) a member of a limited
liability company having nexus with Ohio.

A pass-through entity is an S corporation, partnership, limited liabil-
ity company, or any other person, other than an individual, trust, or
estate, if the partnership, limited liability company, or other person is
not classified for federal income tax purposes as an association taxed

as a corporation. See (1) R.C. 5733.04(0), (2) the Department of
Taxation's September 2001 information release describing the stan-
dards the department will apply to determine whether an out-of-state
corporation is subject to the franchise tax, and (3) the department's
March 15, 2001 information release entitled "Corporation Franchise
Tax Nexus for Nonresident Limited Partners Following the UCOM
Decision." The information releases and the Ohio Revised Code are
available on the department’s Web site.

5. PUBLIC LAW 86-272

Public Law 86-272, 15 U.S.C. 381-384, is federal law that restricts
each state from imposing a tax on or measured by income derived by
an out-of-state company within the state’s borders if the only busi-
ness activity of the company within the state consists of the solicita-
tion of orders for sale of tangible personal property. This restriction
from imposing tax on or measured by income is limited to orders sent
outside the state for acceptance or rejection and, if accepted, filled by
shipment or delivery from a point outside the state.

P.L. 86-272 does not prohibit Ohio from asserting that an out-of-state
corporation has nexus with Ohio. In fact, implicit in the application of
P.L. 86-272 is that an out-of-state corporation does have nexus. P.L.
86-272 merely prohibits the imposition of the Ohio corporate fran-
chise tax based on net income in certain situations. Those situations
are listed in issue IV (A) of the Department of Taxation’s information
release entitled “Corporation Franchise Tax - Nexus Standards” is-
sued in September 2001 and revised May 19, 2003. Because the net
worth base of the corporation franchise tax is not a tax on or mea-
sured by income, P.L. 86-272 offers no protection from the Ohio
corporation franchise tax based on net worth.

Whether or not P.L. 86-272, Section 381, Title 15, U.S. Code pro-
hibits the imposition of franchise tax measured by the net income
base is determined by the taxpayer’s activities during the taxable year
in which the taxpayer earned that income — not by the taxpayer’s
activities during the tax year following the taxable year. If during
the taxable year the taxpayer’s activities in Ohio did exceed the ac-
tivities protected by P.L. 86-272 but during the related tax year the
taxpayer’s activities did not exceed the protected activities, then P.L.
86-272 offers no protection for the tax year, and for that tax year the
corporation is subject to the franchise tax on the net income base.
Conversely, if during the taxable year the taxpayer’s activities in
Ohio did not exceed the activities protected by P.L. 86-272 but during
the related tax year the taxpayer’s activities did exceed the protected
activities, then P.L. 86-272 does offer protection for the tax year, and
for that tax year the corporation is not subject to the franchise tax on
the net income base. See LSDHC Corp. v. Zaino, 98 Ohio St.3d 450,
2003-Ohio-1911.

6. DISSOLUTION OR SURRENDER OF LICENSE

Each corporation seeking dissolution of its Ohio charter or surrender
of its license to transact business in Ohio must submit to the Ohio
Secretary of State a filing fee along with various affidavits or docu-
ments evidencing that the corporation has paid or adequately guar-
anteed various taxes and fees. For further information regarding the
requirements of dissolving a corporation's charter or surrendering a
corporation's license to conduct business in Ohio, please contact the
office of the Ohio Secretary of State, 180 East Broad Street, 16th
Floor, Columbus, Ohio 43215 or call that office at (614) 466-3910
or call toll free at 1-877-767-3453. For specific information regard-
ing obtaining a tax release from the Ohio Department of Taxation,
please contact the Ohio Department of Taxation, Dissolution Unit,
P.O. Box 182382, Columbus, Ohio 43218-2382 or call 614-995-4422
or 1-888-405-4039.



The mere termination of business activities or voluntary dissolution
does not exempt a corporation from the franchise tax. A corporation
that on Jan. 1 of the tax year holds a charter or license to transact busi-
ness in Ohio is subject to the Ohio franchise tax for that tax year even
if prior to the beginning of the tax year the corporation has ceased all
business activities in Ohio and has applied for certificates showing
the payment or adequate guarantee of all required taxes. See R.C.
5733.17.

A corporation which previously had nexus with Ohio but is not
a franchise taxpayer on Jan. 1 of the tax year (for example, be-
cause the corporation dissolved, merged out of existence, or sur-
rendered its license to conduct business in Ohio prior to Jan. 1 of
the tax year) may be subject to an income-based exit tax on its
Ohio net income that was not reported on an earlier franchise tax
report. See "'exit tax"* below.

7. EXIT TAX-R.C. SECTION 5733.06(H)

An “exiting corporation” is a corporation which previously had nexus
with Ohio but is not a franchise taxpayer for the tax year (for example,
because the corporation dissolved, merged out of existence or surren-
dered its license to conduct business in Ohio prior to Jan. 1 of the tax
year). Nevertheless, if a transferee corporation (see R.C. 5733.053
and the instructions for Schedule A, line 9) is required to include in
its Ohio taxable income the income of a transferor corporation that
would otherwise be an exiting corporation, then the transferor is not
an exiting corporation and the exit tax does not apply.

An exiting corporation is subject to an income-based exit tax on its
unreported Ohio net income that was earned in the two calendar years
prior to the tax year to the extent that such income was not previously
included on the corporation’s franchise tax report. The exit tax does
not apply to an exiting financial institution.

An exiting corporation is not subject to the minimum fee and is not
subject to the tax on the net worth base or to the litter tax on the net
worth base. However, an exiting corporation is subject to the litter tax
on the net income base. An exiting corporation is subject to the R.C.
5733.052 combination provisions and all deductions and credits ap-
plicable to franchise taxpayers. An exiting corporation must compute
its exit tax on the franchise tax form applicable to the tax year follow-
ing the calendar year during which the corporation exits Ohio. The
corporation must file the report by May 31 of the year following the
year the corporation exits Ohio. However, upon request by the exiting
corporation, the tax commissioner can extend the date for filing the
report, but not the date for paying the tax.

The relationship between the exit tax and the transferor statute.
R.C. 5733.06(H) and R.C. 5733.053 establish the following relation-
ship between the exit tax and the transferor statute:

(1) If on Jan. 1 following the transfer of substantially all the transf-
eror’s assets to the transferee the transferor remains in existence,
then the transferor is subject to the franchise tax and the transfer-
or statute does not apply to the transferee. See R.C. 5733.053(B):
“The transferee shall add such income in computing its tax for
the same tax year or years that such income would have been
reported by the transferor if the transfer had not been made. The
transferee shall add such income only to the extent the income is
not required to be reported by the transferor for the purposes of
the tax imposed by divisions (A) and (B) of section 5733.06 of the
Revised Code.”

If on Jan. 1 following the transfer of substantially all the transf-
eror’s assets to the transferee the transferor is not subject to the
franchise tax (for example, because the transferor merged into the

@)
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transferee prior to Jan. 1), and if for federal income tax purposes
the transfer qualifies for nonrecognition of gain and loss, then the
R.C. 5733.053 transferor statute applies to the transferee and the
exit tax does not apply to the transferor. That is, the transferee is
required to add to its income the income of the transferor and the
franchise tax attributes of the transferor pass to the transferee.

If (i) on January 1 following the transfer of substantially all the
transferor’s assets to the transferee the transferor is not subject
to the franchise tax imposed by divisions (A) and (B) of R.C.
5733.06 (for example, because the transferor merged into the
transferee), and (ii) the R.C. 5733.053 transferor statue does not
apply to the transferee (for example, because the merger is not
a tax-free reorganization), and (iii) all other conditions appli-
cable to the definition of an exiting corporation apply, then the
exit tax applies to the transferor. See R.C. 5733.06(H)(1)(d) and
5733.06(H)(6).

(€)

Note: The changes to the transferor statute and the exit tax, as set
forth above, were originally to have been effective with the 2002
franchise tax report (see Section 13 of Senate Bill 287, 123rd Gen-
eral Assembly). However, House Bill 94, 124th General Assembly
amended the effective date of the changes to the transferor statute and
the exit tax statute made by Senate Bill 287. House Bill 94 provides
that the amendments to the exit tax and to the transferor statute made
by Senate Bill 287 do not apply to any transfer for which negotiations
began prior to Jan. 1, 2001 and that was commenced in and complet-
ed during calendar year 2001, unless the transferee makes an election
prior to Dec. 31, 2001 to apply those amendments.

An exiting corporation having a fiscal year end must include on one
franchise tax report all of its unreported net income even if the income
would have been included on two franchise tax reports had the corpo-
ration remained subject to the franchise tax. See R.C. 5733.06(H).

EXAMPLE:

ABC Inc. is chartered in another state and has operated in Ohio
since 1989. ABC has a Jan. 31 fiscal year end and filed its 2005
franchise tax report based on the fiscal year beginning Feb. 1,
2003 and ending Jan. 31, 2004. ABC shut down its Ohio opera-
tions and legally withdrew from Ohio on Dec. 1, 2005. ABC is not
a "transferor" as defined in R.C. 5733.053 because ABC did not
transfer substantially all its assets or equity to another corpora-
tion in a tax-free reorganization. Although ABC is not a franchise
taxpayer on Jan. 1, 2006, ABC is nevertheless subject to the exit
tax on its unreported Ohio net income earned during the 22-month
period beginning Feb. 1, 2004 and ending Dec. 1, 2005 (the date
that it withdrew from Ohio).

ABC must report its income for the entire twenty-two month pe-
riod from Feb. 1, 2004 to Dec. 1, 2005 on a 2006 franchise tax
report even though ABC would have reported income for the pe-
riod from Feb. 1, 2005 to Dec. 1, 2005 on a 2007 franchise tax
report if ABC would have had nexus with Ohio on Jan. 1, 2007
and had remained subject to the franchise tax. ABC's 2006 exit tax
report is due by May 31, 2006, and all exit tax due is payable at
that time notwithstanding other provisions of Chapter 5733 to the
contrary. However, upon the ABC’s request the tax commissioner
may grant an extension of time to file the report (but the law con-
tains no provision for an extension of time to pay).

8. ACCOUNTING PERIOD - TAXABLE YEAR

For franchise tax purposes a corporation's taxable year is a period
ending on the date immediately preceding the date of commencement
of the corporation's annual accounting period that includes the first



day of January of the tax year. Generally, a corporation's taxable year
for franchise tax purposes is the same as the corporation's taxable
year for federal income tax purposes. If a corporation's taxable year is
changed for federal income tax purposes, the corporation's franchise
tax taxable year is changed accordingly.

A franchise tax taxable year may consist of an aggregation of more
than one federal taxable year and can exceed one year in length. For
example, a franchise tax taxable year can consist of two (or more)
federal taxable years and can exceed one year in length in instances
where the taxpayer changes its federal taxable year or the taxpayer is
acquired by another corporation and then changes its taxable year.

In addition, the law gives the tax commissioner authority to write
rules prescribing an appropriate period as the taxable year for the fol-
lowing: (i) a corporation that has changed its taxable year for federal
income tax purposes, (ii) a corporation that as a result of a change of
ownership has two or more short federal taxable years, and (iii) a new
taxpayer that would otherwise not have a taxable year.

The tax commissioner has adopted the following rules regarding

franchise taxpayers’ taxable years and change of accounting period:

e 5703-5-01 - Definitions Applicable to Rules 5703-5-01 to 5703-
5-05 of the Administrative Code

e 5703-5-02 - Date as of Which the Value of a Taxpayer's Issued
and Outstanding Shares of Stock is Determined

e 5703-5-03 - Dates on Which a Taxpayer's Taxable Year Begins
and Ends

e 5703-5-04 - Changes of a Taxpayer's Annual Accounting Pe-
riod.

Note: Effective for taxable years ending after Dec. 31, 2003, Rule
5703-5-04 eliminates income proration for taxable years that exceed
one year in length. In addition, the amended rule clarifies that if, as
the result of a change of ownership, a taxpayer has two short-period
federal taxable years because of the taxpayer's inclusion in one or
more consolidated federal income tax returns, and if the year-end of
the taxpayer's annual accounting period remains the same after the
change of ownership as it was before the change, then for purposes
of this rule there is not a change of the taxpayer's annual accounting
period.

Important features of these rules are as follows:

* Generally, a taxpayer's taxable year begins on the date immediate-
ly following the end of the taxpayer's prior taxable year and ends
on the date immediately preceding the beginning of the taxpayer's
annual accounting period that includes the first day of January of
the tax year.

e Ifataxpayer changes its annual accounting period, there is no pe-
riod that is not subject to tax, and no period subject to tax in more
than one tax year.

» Under certain circumstances a franchise tax “taxable year” may be
more than or less than one year in length.

Except for taxpayers that have changed their accounting period and
taxpayers that have more than one federal taxable year ending in cal-
endar year 2005, taxpayers must determine the value of their issued
and outstanding shares of stock under the net income basis and the
net worth basis as follows:

— For report year 2006 calendar year end taxpayers must use the
period ending December 31, 2005.

— For report year 2006 fiscal year end taxpayers must use the
fiscal period ending in 2005. However, taxpayers filing their
first report must use the applicable period set out below:

11

A. If a taxpayer incorporated in Ohio during 2005 and adopted a
fiscal ending in 2005, then the taxpayer’s taxable year begins
on the date of incorporation and ends on the last day of its fiscal
period ending in 2005.

. If the taxpayer is a foreign corporation and first became an Ohio
taxpayer during 2005 (that is, during 2005 the corporation be-
gan doing business in Ohio, began owning or using part or all
of'its capital or property in Ohio, obtained a license authorizing
it to do business in Ohio or otherwise established nexus with
Ohio under the Constitution of the United States) and after it
became an Ohio taxpayer its fiscal year ended in 2005, then the
taxpayer must use the accounting period commencing on the
carliest of the following dates: (i) the date that it began doing
business in Ohio, (ii) the date that it began owning or using a
part or all of its capital or property in Ohio, (iii) the date that it
obtained a license authorizing it to do business in Ohio, or (iv)
the date that it established nexus with Ohio under the Constitu-
tion of the United States. The accounting period ends on the
taxpayer's fiscal year ending in 2005.

. All other new taxpayers must use the accounting period com-
mencing with the earliest of the four dates set forth in B above,
and concluding with Dec. 31, 2005. See paragraphs (E)(2) and
(E)(4) of tax commissioner's Rule 5703-5-03.

If the corporation changed its taxable year in 2004 or 2005 or if
the corporation had more than one federal taxable year ending in
calendar year 2005, please see the above rules to determine your
taxable year. For a copy of the rules please visit our Web site.

9. METHODS OF COMPUTING TAX

In determining the Ohio franchise tax due, taxpayers other than fi-
nancial institutions and qualifying holding companies and certain
high-tech start-up companies must compute the tax on both the net
worth base and the net income base and pay the tax on the base that
produces the greater tax. Financial institutions are not subject to the
tax on the net income base, and qualifying holding companies and
certain high-tech start-up companies are not subject to the tax on the
net worth base. In any event, franchise taxpayers are subject to the
minimum fee.

Although an "exiting corporation" is not subject to the franchise tax,
the corporation may be subject to an income based exit tax. An exit-
ing corporation is not subject to the minimum fee. See general in-
struction #7.

10. TIME, PLACE AND METHOD FOR FILING AND
PAYMENT

Except as otherwise provided, if a payment or document is mailed on
or before the due date but delivered after the due date, the postmark
date is deemed the date of delivery. If the due date of the report or
the due date of an extension or payment falls on a Saturday, Sunday,
or legal holiday, then the report, extension, or payment may be made
on the next succeeding day which is not a Saturday, Sunday or legal
holiday. Certain taxpayers must pay by electronic funds transfer (see
general instruction #10D below).

A. Filing Date; Payment Date; Declaration of Estimated Tax
The filing and payment of the Ohio franchise tax for report year
2006 is due between Jan. 1 and March 31, 2006. However, if
by January 31 the taxpayer did not file the report and make full
payment of the tax, then by Jan. 31 the taxpayer must file form



FT 1120E, Declaration of Estimated Corporation Franchise
Tax, and must pay one-third of the estimated tax, but not less
than the minimum fee.

B. Extension
The tax commissioner will grant an extension of time for filing the
report until May 31 if by March 31 the taxpayer submits form FT
1120ER together with payment of the second one-third of the esti-
mated tax due.

Additional Extension

The tax commissioner will grant an additional extension of time for
filing the report beyond May 31 if the corporation has been granted
an extension by the Internal Revenue Service and by May 31 the
taxpayer submits form FT 1120EX together with the balance of the
tax due. The second extension extends the filing date to the 15th day
of the month following the month for which the Internal Revenue
Service has granted an extension for filing the corporation's federal
income tax return. The taxpayer must attach a copy of the federal
extension to the franchise report, form FT 1120, when filed.

The following table lists the latest possible due dates for filing the

2006 franchise tax report for the various taxable years ending in

2005. The table assumes the following:

» If the taxpayer's taxable year ended on or after Aug. 31, 2005, the
taxpayer has the maximum allowable federal extension,

* The taxpayer timely filed franchise tax forms FT 1120E, FT
1120ER and, if applicable, FT 1120EX, and

* The taxpayer has timely paid all estimated franchise tax.

Taxable Year Latest Possible Due Date for
Ending in 2005 Filing the 2006
Franchise Tax Report
01/31/05 through 7/31/05 05/31/2006
08/31/2005 06/15/2006
09/30/2005 07/15/2006
10/31/2005 08/15/2006
11/30/2005 09/15/2006
12/31/2005 10/15/2006

Note: Payment of all franchise tax for tax year 2006 is due by May
31, 2006, even if the taxpayer has an extension to file after that
date. Each member of a combined franchise tax report must file
its own separate forms FT 1120E, FT 1120ER and FT 1120EX.

C. Place
File the franchise tax report with the Ohio Department of Taxation,
P.O. Box 27, Columbus, Ohio 43216-0027.

However, if the report is an amended report, please do not send it
to the address above. Please mail an amended report reflecting a bal-
ance due (along with payment) or an amended report reflecting no
change in liability to:

Ohio Department of Taxation
Corporation Franchise Tax Unit
P.O. Box 2476

Columbus, Ohio 43216-2476
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Please mail an amended report reflecting an overpayment along
with an Application for Corporation Franchise Tax Refund (form
FT REF) or a complete explanation of the amendment to:

Ohio Department of Taxation
Audit Division

P.O. Box 530

Columbus, Ohio 43216-0530

An overpayment shown on an amended report cannot be cred-
ited against the tax liability for any other year. Please indicate
that a report is an amended report by checking the appropriate
box on the front of the report.

D. EFT Method of Payment

A taxpayer must pay by electronic funds transfer (EFT) if for the
second preceding tax year the taxpayer's total franchise tax liability
after reduction for nonrefundable credits exceeded $50,000. Never-
theless, payments made with an amended report cannot be made by
EFT. For further EFT information see the Department of Taxation's
July 31, 1994 franchise tax information release entitled "Recently
Enacted Legislation Revises the Requirements for Corporations Pay-
ing Corporate Franchise Tax by Electronic Funds Transfer (EFT).”
The information release is available on the department’s Web site.
Please direct questions regarding the EFT payment program to the
Ohio Treasurer of State's office at 30 East Broad Street, 9th floor, Co-
lumbus, Ohio 43215, or call that office toll free at 1-877-338-6446.

11. INTEREST ON UNDER- AND OVERPAYMENTS

If a corporation fails to pay the tax by the date payment is due, inter-
est accrues on the unpaid tax. In addition, penalties may be charged
for late filing, late payment, or failure to file. The period of the un-
derpayment runs from the date payment was required to the date on
which such payment is made. There is no safe-harbor from interest
on the underpayment of estimated tax.

Interest on franchise tax overpayments runs from whichever of the

following dates is the latest until the date the refund is paid:

 the date of payment,

» the 90th day after the final date the franchise tax report was re-
quired to be filed, or

 the 90th day after the date that the franchise tax report was filed.

Interest on an overpayment resulting from a net capital loss carryback
is payable from the due date plus extensions for the report in which
the loss arises (rather than from the report year to which the loss is
carried back).

The interest rate on underpayments is the same as the interest rate on
overpayments. During calendar year 2006 interest on underpay-
ments and overpayments accrues at the rate of 6% per annum
(based on the rounded federal short term rate of 3% plus the addi-
tional 3% prescribed by R.C. 5703.47(B)). See R.C 5703.47 and the
tax commissioner’s Oct. 17, 2005 administrative journal entry.

12. PENALTIES FOR LATE PAYMENT, FAILURE TO FILE,
OR LATE FILING

* Penalty may be imposed for failure to timely pay the tax (includ-
ing estimated tax). Late payment penalty may not exceed 15% of
the delinquent payment. See R.C. 5733.28(A)(2); also see “pen-
alty safe-harbor for estimated payments” below.

* Penalty may be imposed for failure to file or to timely file a report.
The penalty imposed may not exceed the greater of (i) $50 per



month up to $500, or (ii) 5% per month of the tax due shown on
the report up to 50%.

» Additional penalties may be imposed for filing a fraudulent report
and for filing a fraudulent refund claim.

13. PENALTY SAFE-HARBOR FOR ESTIMATED
PAYMENTS

The following safe-harbor applies to penalty on underpayment of es-

timated tax.

» With respect to estimated payments, the R.C. 5733.28(A)(2) fail-
ure to pay penalty applies to two periods: (1) “any period of delin-
quency ending prior to the first day of June of the tax year” and (2)
“any period of delinquency commencing the first day of June of
the tax year and concluding on the extended due date.” See R.C.
5733.021.

» For purposes of determining the R.C. 5733.28(A)(2) failure to pay
penalty for any period of delinquency ending prior to the first day
of June of the tax year, the commissioner may charge penalty on
the delinquent portion of the estimated tax. “Estimated tax” for
this purpose means the lesser of 100% of last year’s tax or 90% of
this year’s tax. See R.C. 5733.021(C)(1).

» For purposes of determining the R.C. 5733.28(A)(2) failure to pay
penalty for any period of delinquency commencing the first day of
June of the tax year and concluding on the extended due date, the
commissioner may charge penalty on the delinquent portion of the
estimated tax. “Estimated tax” for this purpose means 90% of this
year’s tax. See R.C. 5733.021(C)(2).

14. OFFICERS, STATUTORY AGENT AND SIGNATURE

The president, vice-president, secretary, treasurer, general manager,
superintendent or managing agent of the corporation in Ohio must
sign the report. If a domestic corporation has not completed its or-
ganization, one of its incorporators must sign the report. In addition,
each taxpayer must list its president, secretary and treasurer along
with the name and address of its statutory agent.

15. REPORTING FEDERAL CHANGES
If as a result of amendment or adjustment to the taxpayer's federal in-
come tax return by the taxpayer or by the Internal Revenue Service or,
if as a result of any other recomputation or redetermination a change
occurs in the taxpayer's federal tax liability or any item entering the
computation of the taxpayer's federal taxable income as reported for
federal income tax purposes, the taxpayer must report such change to
the Ohio Department of Taxation in the form of an amended report by
the earliest of the following dates:

* One year after final determination of the adjustment for federal
income tax purposes,

* One year after the taxpayer paid the additional federal income tax
as a result of the adjustment (whether or not the adjustment was
agreed to) or

* One year after the taxpayer received a federal income tax refund
as a result of the adjustment.

This provision applies even if the three-year statute of limitations has
passed and applies to amended reports which reflect overpayments
as well as to amended reports which reflect underpayments. If the
amended report reflects an underpayment, the amended report must
be accompanied by payment of any additional tax and interest. If the
amended report reflects an overpayment, the amended report must be
accompanied by either form FT REF, Application for Refund, or by a
statement which sets forth the full and complete reason for the over-
payment. See Abitibi-Price Corporation and Subsidiaries v. Tracy,
BTA No. 98-N-401 (3-12-01) and refer to general instruction #26.
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Upon completing an amended report, please check the amended
report box on the front of the report and send the report to the
appropriate address shown below. Please do not send an amended
report to P.O. Box 27 (the address on the form).

Please mail an amended report reflecting a balance due or no change
in liability to:

Ohio Department of Taxation
Corporation Franchise Tax Unit
P.O. Box 2476

Columbus, Ohio 43216-2476

Please mail an amended report reflecting an overpayment along with
form FT REF or a statement explaining the reason for the overpay-
ment to:

Ohio Department of Taxation
Audit Division

P.O. Box 530

Columbus, Ohio 43216-0530

Please note that taxpayers may not apply an overpayment reflect-
ed on an amended report to another year.

16. AMOUNTS REPORTED FROM FEDERAL TAX
RETURN

Amounts reported from the IRS form 1120 or 1120A as well as Ohio

adjustments, apportionment and allocations are subject to verification

and audit by the Ohio Department of Taxation.

17. METHODS OF ACCOUNTING

A taxpayer's method of accounting under the net income base must
be the same as its method of accounting for federal tax purposes. If
the taxpayer changes its method of accounting for federal income tax
purposes, the taxpayer must also change its method of accounting
under the net income base. In the absence of any method of account-
ing for federal income tax purposes, income must be computed under
such method as the tax commissioner deems proper.

The tax on the net worth base must be determined from the books
of the corporation which the taxpayer must keep in accordance with
a generally recognized and approved accounting system. The tax-
basis method of accounting is a generally recognized and approved
accounting system. See Gray Horse, Inc. v. Limbach (1993), 66
Ohio St. 3d 631. If a taxpayer keeps its books both in accordance
with regulatory accounting principles and in accordance with gener-
ally accepted accounting principles, the value of the taxpayer's is-
sued and outstanding shares of stock under the net worth base (R.C.
5733.05(C)) must be based upon those books kept in accordance with
generally accepted accounting principles. See tax commissioner Rule
5703-5-08.

18. ROUNDING OFF TO WHOLE DOLLAR AMOUNTS

The money amounts on form FT 1120 and accompanying schedules
must be rounded to the nearest whole dollar by eliminating amounts
less than 50 cents and by increasing amounts from 50 cents to 99
cents to the next highest dollar.

19. RECORDS RETENTION

Every corporation must maintain books and records which substanti-
ate the information reported on its Ohio corporation franchise tax
report. These books and records must be available for inspection by



agents of the Ohio Department of Taxation for a period of four years
from the later of (a) the date the taxpayer filed the franchise report
or (b) the date the taxpayer was required to file the report. See the
line instructions for Schedule A, line 12 for records to be maintained
pertaining to net operating loss carryforwards.

20. HOLDING COMPANIES OF INSURANCE COMPANIES,
PUBLIC UTILITIES AND FINANCIAL INSTITUTIONS

A taxpayer that owns at least 25% of the issued and outstanding
shares of common stock of one or more financial institutions as de-
fined in Ohio Revised Code Chapter 5725 or a taxpayer that owns
at least 80% of the issued and outstanding shares of common stock
of one or more insurance companies or public utilities as defined in
Ohio Revised Code Chapters 5725 and 5727, respectively, must ex-
clude from its sales factor the receipts from sales to such financial
institutions, public utilities, or insurance companies. The sales factor
exclusion does not apply to receipts from sales to electric companies
and combined electric companies and for tax years 2005 and thereaf-
ter, receipts from sales to local exchange telephone companies. See
R.C. 5733.05(B)(2)(c).

In addition, a taxpayer that owns at least 80% of the issued and
outstanding shares of common stock of one or more public utilities
or insurance companies may deduct, to the extent not otherwise al-
lowed, dividends received from such public utilities and insurance
companies. This deduction does not apply to dividends received
from electric companies, combined electric companies, and for tax
years 2005 and thereafter, local exchange telephone companies. For
purposes of this deduction, the term “public utility” means a pub-
lic utility as defined in Chapter 5727 of the R.C. whether or not
the public utility is doing business in Ohio and the term “insurance
company” means an insurance company taxable under Chapters
5725 or 5729 of the Ohio Revised Code. See R.C. 5733.04(I)(7)
and (8).

21. QUALIFYING HOLDING COMPANY

A qualifying holding company is exempt from the net worth base of

the franchise tax (but not the net income base). A qualifying hold-

ing company is any corporation satisfying all six of the following
requirements:

e The corporation's "intangible assets ratio" equals or exceeds
90%,

* The corporation's "investment in related members ratio" equals or
exceeds 50%,

* During the taxable year the corporation's "gross income from in-
tangible assets ratio" equals or exceeds 90%,

* The corporation is not a financial institution on the last day of the
taxable year ending prior to the first day of the tax year,

* The corporation's related members adjust their net worth and debt
for purposes of computing their franchise tax on the net worth base
so that the related members' debt-to-equity ratio equals the con-
solidated debt-to-equity ratio of the "qualifying controlled group."
(A "qualifying controlled group" is defined in R.C. 5733.04(M) as
two or more corporations that satisfy the R.C. 5733.052(A) own-
ership and control requirements to file a combined report), and

* The corporation elects to be treated as a qualifying holding com-
pany for the tax year by filing form FT QHC.

For further information see form FT QHC and R.C. 5733.04(L),
5733.05(D) and 5733.06(C).
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22. HIGH-TECH START-UP COMPANY

A corporation organized not more than three years before the March

31 unextended due date of each of the 2003, 2004, 2005, 2006, or

2007 franchise tax reports is not subject to the net worth base of the

franchise tax or to the net worth base of the litter taxes if the corpora-

tion:

* Conducted business during its entire taxable year as a qualified
trade or business;

» Used more than 50% of its Ohio assets (based on net book value)
solely to conduct activities constituting a qualified trade or busi-
ness; and

* During the taxable year was not a related member (as defined in
R.C. 5733.042 and modified by R.C. 5733.06(C)(2)(d)) to another
person treated as a corporation.

The term “qualified trade or business” means any trade or business
primarily involving research and development, technology transfer,
bio-technology, information technology, or the application of new
technology developed through research and development or acquired
through technology transfer.

So, if the corporation was organized after March 30, 2003 and
meets the additional requirements set forth above, the corpora-
tion can claim exemption from the net worth base as a high-tech
start-up company (the statute refers to such corporations as “eli-
gible corporations™) by checking the appropriate box at the top
of page 1 of the franchise tax report. Do not complete Schedule
F and do not complete lines (d), (i), or (I) of Schedule G. See R.C.
5733.06(C) and 122.15.

23. COMBINED REPORT

A taxpayer that on Jan. 1 of the tax year owns or controls either di-
rectly or indirectly more than 50% of the voting stock of another
taxpayer corporation may elect to combine net income with that
corporation. A “taxpayer” is a corporation subject to the franchise
tax. Taxpayers whose voting stock is more than 50% owned or con-
trolled either directly or indirectly by another corporation or by re-
lated interests may also elect to combine net income. Brother-sister
taxpayer corporations owned by an individual may elect to combine,
and brother-sister taxpayer corporations owned by a parent corpora-
tion may elect to combine without inclusion of the parent corpora-
tion. However, where an election to combine is made by less than
all eligible taxpayer corporations, the combined group must attach
an explanation of the reason for the nonparticipation by such eligible
taxpayer corporations.

An elected combination may include only taxpayers having income
[either positive income or negative income (loss)], other than divi-
dend income, from sources within Ohio. “Income from sources within
Ohio” means income that would be allocated or apportioned to Ohio
if the taxpayer were not included in a combined report. Those tax-
payer groups that elected to combine in prior tax years must amend
their combinations to delete from this year’s report taxpayers having
no income, other than dividend income, from sources within Ohio
during the taxable year.

Entities not organized as corporations but for federal income tax pur-
poses treated as corporations are treated as corporations for franchise
tax purposes as well. Such entities can join in the filing of a combined
report provided that the more than 50% ownership requirement is
met and the entity has income other than dividend income from Ohio
sources.



Taxpayers electing to combine must do so in a timely filed franchise
tax report. A timely filed report is a report filed within the time pre-
scribed by R.C. 5733.02 and 5733.13. Only one member of a com-
bined franchise tax group must satisfy the R.C. 5733.052(B) timely
election requirement. A combination is timely elected if any member
of the combination has complied with all of the franchise tax report
deadlines even if other members have not so complied. Thus, a tax-
payer that fails to make timely estimated payments and fails to file
timely extension requests may file in combination with other corpo-
rations after the due date of the taxpayer's report if another corpora-
tion in the combined group has timely made its estimated payments,
has timely filed its extension requests, and has timely elected to file
in combination with the taxpayer. See Roxane Laboratories, Inc. v.
Tracy (1996), 75 Ohio St. 3d 125. Taxpayers that first filed separately
may not elect to combine by filing an amended report after the due
date of the report even if the amended report is filed within the three
year refund statute of limitations. See Olan Mills Inc. of Tenn. v. Lim-
bach (1990), 56 Ohio St. 3d 70.

Each member of a combined franchise tax report must separately file
a Declaration of Estimated Tax (form FT 1120E) and Request(s) for
Extension (forms FT 1120ER and FT 1120EX). See general instruc-
tions #10 A and #10 B. Members of a combined report that fail to
comply with the filing deadlines are subject to the applicable penalty
and interest charges.

An election to combine may not be changed either in amended re-
ports or in reports for future years without the written consent of the
tax commissioner. The addition of a new member to a previously
elected combination and/or the deletion of a member previously in-
cluded (other than the deletion of a member no longer satisfying the
income or ownership requirements) is a change in that election. Ac-
cordingly, taxpayers seeking to add or delete member(s) to an already
existing combination must receive the tax commissioner's consent.
See R.C. 5733.052(B) and Tranzonic Companies and Subs. v. Tracy,
BTA Case No. 90-M-1443, Dec. 4, 1992. Taxpayers requesting such
consent must file form FT COM, Request for Permission to File or to
Amend a Combined Corporation Franchise Tax Report.

If the above-discussed 50% ownership requirements are met, the
Department of Taxation may require or permit a taxpayer and one
or more other corporations (whether or not such corporations are
taxpayers and whether or not such corporations have income from
sources within Ohio) to combine their net income. A combination
of this type will not be required or permitted unless it is necessary
because of intercorporate transactions to properly reflect income and
the tax liability.

The department will require franchise tax combinations and will
pursue expanded combinations if the department ascertains that the
failure either to combine income distorts the amount of income fair-
ly apportioned and allocated to Ohio. For purposes of ascertaining
whether such income distortion exists, the department will consider
all relevant evidence. See the department's information release en-
titled, "I.R.C. Section 482 Study: Taxpayers seeking to Avoid Ohio
Corporate Franchise Tax Report Required or Expanded Combina-
tions”, Issued June 2000; Revised January, 2005 (the information re-
lease is available on the department’s Web site). Taxpayers requesting
the department’s permission to file a combined report with corpora-
tions that are not taxpayers must file form FT COM. Non-taxpayer
corporations included in a combined report must compute income in
the same manner as if they were taxpayers.

Corporations that file combined franchise tax reports must prorate
combined apportioned net income to each member in the group (see
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form FT 1120C). Each corporation must then compute its own Ohio
taxable income and net income-based tax on its own form FT 1120.
Each taxpayer in a combined report must separately determine its tax
on the net worth base; net worth is not combined.

In addition, related taxpayers that on Jan. 1 of the tax year meet the
ownership requirements to file a combined report must share the $0
to $50,000 tax bracket amount to which the 5.1% rate applies regard-
less of whether they actually file combined. Related taxpayers must
prorate the $0 to $50,000 bracket amount on form FT OTAS.

24. ENTERPRISE ZONE TAX BENEFITS

House Bill 95, 125th General Assembly extends through Oct. 15,
2009 the authority for local governments to enter into enterprise
zone agreements. See R.C. 5709.62.

Businesses that establish, expand, renovate, or occupy a facility pur-
suant to an enterprise zone agreement and create new jobs in a certi-
fied enterprise zone without reducing employment elsewhere in Ohio
may be entitled to a series of tax benefits on their Ohio corporation
franchise tax report (see R.C. 5709.64 and 5709.65). Among these
benefits are an employee training credit, a day-care credit (see credit
#14 in the instructions for Schedule A-1) and exclusion of qualifying
property and payroll from the numerators of the property and payroll
factors.

To qualify for franchise tax enterprise zone benefits, businesses must
hold for the taxable year a Tax Incentive Qualification Certificate (is-
sued by the Department of Development) and must hire new employ-
ees to fill nonretail positions at the facility. Also, at the time hired at
least 25% of the new employees must have been at least one of the
following:

* Unemployed persons who had resided at least six months in the
county in which the enterprise's project site is located;

+ Job Training Partnership Act eligible employees who had resided
at least six months in the county in which the enterprise's project
site is located,

* Recipients of aid to dependent children, general relief, or un-
employment compensation benefits who had resided at least six
months in the county in which the enterprise's project site is lo-
cated;

» Handicapped persons, as defined under R.C. 3304.11(A), who had
resided at least six months in the county in which the enterprise's
project site is located;

* Residents for at least one year of a zone located in the county in
which the enterprise's project site is located. See R.C. 5709.64 and
5709.65.

In addition to the enterprise zone franchise tax benefits described
above, a taxpayer may apply to the Director of the Ohio Department
of Development for an “employee tax credit certificate” for each eli-
gible new employee the enterprise hires after June 30, 1994 at the
facility to which the enterprise zone agreement applies provided that
the taxpayer complies with the enterprise zone agreement and has
not closed or reduced employment at any place of business in Ohio
within the twelve months preceding the application. For more infor-
mation on the Credit for Eligible New Employees in an Enterprise
Zone see credit #8 in the instructions for Schedule A-1.

25. ASSESSMENTS

The tax commissioner may issue an assessment against the taxpayer
for any deficiency within three years after the later of the following
dates:



* The final date the report subject to assessment was required to be
filed, or
* The date the report was filed.

However, both the assessment statute of limitations and the refund
statute of limitations may be extended for an agreed upon period if
both the taxpayer and the tax commissioner consent in writing to the
extension by signing form FT WAIVER before the statute of limita-
tions period would otherwise expire. Furthermore, if the tax com-
missioner disregards a sham transaction, the assessment statute
of limitations period is doubled. See general instruction #28 and
R.C. 5703.56.

An amended franchise tax report filed as a result of an adjustment to
the corporation's federal income tax return (see general instruction
#15) is deemed a report subject to assessment. However, the amended
report does not reopen those facts, figures, computations or attach-
ments from a previously filed report no longer subject to assessment
or refund not directly or indirectly affected by the adjustment to the
corporation's federal income tax return. Furthermore, once the three-
year refund statute of limitations has passed, the taxpayer may not
offset the additional franchise tax resulting from IRS audit adjust-
ments against franchise tax which the taxpayer erroneously overpaid
due to errors or mistakes unrelated to the federal adjustments. See
Gen. Motors Corp. v. Limbach (1993), 67 Ohio St. 3d 90.

The statute of limitations does not prohibit either the tax commis-
sioner or the taxpayer from adjusting the net operating loss carried
forward from a year closed to assessment or refund to a year still
open to assessment or refund; nor does the statute of limitations pro-
hibit either the tax commissioner or the taxpayer from adjusting the
unused credits carried forward from a year closed to assessment or
refund to a year still open to assessment or refund. See Consumer
Direct v. Limbach (1991), 62 Ohio St. 3d 180.

If the taxpayer does not pay the assessment within 60 days of receipt
of the assessment, interest accrues on the assessment at the rate pre-
scribed in R.C. 5703.47 from the date the tax commissioner issues the
assessment until the taxpayer pays the assessment.

If the taxpayer disagrees with an assessment, the taxpayer may object
to the assessment by filing a petition for reassessment. See general
instruction #26.

26. APPLICATION FOR REFUND AND PETITION FOR
REASSESSMENT

Franchise taxpayers may request a refund by filing either prescribed
form FT REF, Application for Corporation Franchise Tax Refund, or
an amended report accompanied by the full and complete reason for
the refund claim. Please do not file an application for refund for
the overpayment shown on the originally filed franchise tax re-
port.

Franchise taxpayers may initiate review proceedings pertaining to a
franchise tax assessment issued by the Department of Taxation by
filing form FT PR, Petition for Reassessment.

Application for Corporation Franchise Tax Refund (form FT
REF) applies to claimed overpayments by a taxpayer, whether made
voluntarily or as the result of the payment of an assessment issued by
the Ohio Department of Taxation. If the overpayment is not the result
of an IRS adjustment and the statute of limitations period has not
been extended by form FT WAIVER (see general instruction #25),
then the department must receive the application for refund or an
amended report accompanied by the full and complete reason for the
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refund claim within three years of the date of the illegal, erroneous, or
excessive payment. See Abitibi-Price Corporation and Subsidiaries
v. Tracy, BTA No. 98-N-401 (3-12-01).

Please mail your completed form FT REF or an amended fran-
chise tax report along with a complete explanation of the amend-
ment to:

Ohio Department of Taxation
Audit Division

P.O. Box 530

Columbus, Ohio 43216-0530

Please indicate that the report is amended by checking the box on the
front of the report. Do not send the FT REF and amended report
to the address shown on the franchise tax form.

Refund Statute of Limitations Law. Effective Sept. 6, 2002 for
purposes of the refund statute of limitations, payments made before
the due date or extended due date for filing the report to which the
payment relates are deemed to have been made on the due date or
extended due date (see R.C. 5733.12). Thus, for payments made be-
fore the due date or extended due date for filing the report, the three
year refund statute of limitations begins to run on the report’s due
date or the later extended due date. (Under prior case law payments
remitted with the estimated tax report (form FT 1120E) and extension
requests (forms FT 1120ER and FT 1120EX) were deemed to have
been made on the earlier of the date the Ohio corporation franchise
tax report was filed or the due date of the report including extensions.
Thus, under prior case law if a franchise tax report was filed before its
extended due date, the three year refund statute of limitations began
to run on the date the report was filed rather than the later extended
due date. See Hanna Mining Co. v. Limbach (1985), 20 Ohio St. 3d 3
and Athena Manor, Inc. v. Limbach, BTA Case No. 91-Z-12, Febru-
ary 26, 1993.)

If the claimed overpayment is the result of a change in federal tax-
able income, then the department must receive the claim for refund
within the later of the following: (a) the three-year time period set
forth above, or (b) the one-year period set forth in general instruc-
tion #15. However, if the refund claim is filed outside the three year
refund statute of limitations and the statute of limitations has not been
extended by form FT WAIVER (see general instruction #25), the re-
fund claim can include only the direct and indirect effects of the fed-
eral adjustments. See Gen. Motors Corp. v. Limbach (1993), 67 Ohio
St. 3d 90 and The First Federal Savings Bank v. Tracy, BTA Case No.
94-T-1353, August 23, 1996.

Regardless of the above provisions to the contrary, a franchise tax
refund claim based on a capital loss carryback is timely filed if the
refund claim is filed within three years from the due date of the fran-
chise tax report (including extensions) for the taxable year in which
the capital loss arose. See Prechter v. Tracy, BTA Case No. 95-M-
1214, April 4, 1997.

A taxpayer may not appeal an assessment by filing a claim for refund
unless the taxpayer has paid the assessment. That is, if the taxpayer
fails to file a petition for reassessment within 60 days of receipt of the
assessment, then the taxpayer cannot file a refund claim protesting
the assessment until the taxpayer has paid the assessment.

Uniform application for refund procedure. R.C. 5703.70 estab-
lishes a uniform application for refund procedure applicable to fran-
chise tax and various other taxes (but not to individual income tax,
school district income tax, withholding tax, or pass-through entity



tax). If a taxpayer properly files an application for refund under a

law specifying that the R.C. 5703.70 uniform procedure applies and

if the commissioner determines the amount of the refund to which

the applicant is entitled is less than the amount claimed, then the tax

commissioner and the taxpayer must proceed as follows:

1. The commissioner must notify the applicant in writing by ordi-
nary mail of the disallowed portion of the claimed refund.

2. The applicant has 60 days from the date the commissioner mails
the notification to provide additional information to the commis-
sioner and/or to request a hearing.

3. If the applicant neither requests a hearing nor provides additional
information within the 60-day period described in #2, then (a) the
commissioner will take no further action, (b) the refund denial
becomes final, and (c) the taxpayer may not appeal to the Board
of Tax Appeals the tax commissioner’s decision to deny all or a
portion of the claimed overpayment.

4. If the applicant requests a hearing within the 60-day period de-
scribed in #2, the commissioner must assign a time and place for
a hearing. After the hearing, the commissioner may make such ad-
justments to the refund as the commissioner finds proper and must
issue a final determination. The taxpayer may appeal the commis-
sioner’s final determination to the Board of Tax Appeals pursuant
to R.C. 5717.02.

5. If the applicant does not request a hearing within the sixty-day
period described in #2 but does provide additional information
within that period, then the commissioner (a) must review the in-
formation, (b) may make such adjustments to the refund as the
commissioner finds proper and (c) must issue a final determina-
tion. The taxpayer may appeal the commissioner’s final determi-
nation to the Board of Tax Appeals pursuant to R.C. 5717.02.

Petition for reassessment. Franchise taxpayers may initiate review
proceedings pertaining to a franchise tax assessment issued by the
Department of Taxation by filing form FT PR, petition for reassess-
ment. Form FT PR applies only to assessments (not to proposed cor-
rections) issued by the Ohio Department of Taxation.

A taxpayer must file its petition for reassessment within 60 days of re-
ceipt of the assessment. If the taxpayer sends the petition by certified
mail, the date of postmark is considered the date filed. If the taxpayer
sends the petition by regular mail, the date the Department of Taxa-
tion receives the petition is considered the date filed. The petition
must specify the items of the assessment objected to and the reasons
for those objections. However, a taxpayer that has timely filed a peti-
tion for reassessment may raise additional written objections to the
assessment at any time prior to the date of the tax commissioner's
final determination. If a taxpayer fails to file the petition for reassess-
ment within the 60-day period described above, the tax commissioner
will dismiss the petition because the tax commissioner has no juris-
diction to consider a late-filed petition.

The portion of an assessment which must be paid upon the filing of a

petition for reassessment is as follows:

1. If the sole item objected to is the assessed penalty or interest, the
assessed corporation must pay the entire assessment except for the
penalty.

2. If prior to the date of issuance of the assessment the assessed
corporation failed to file (i) the annual report required by R.C.
5733.02, (ii) any amended report required by R.C. 5733.031(C)
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for the tax year at issue, or (iii) any amended report required by
R.C. 5733.067(D) to indicate a reduction in the amount of the
credit provided under that section, the assessed corporation must
pay the entire assessment except for the penalty.

3. If prior to the date of issuance of the assessment the assessed cor-
poration filed (i) the annual report required by R.C. 5733.02, (ii)
all amended reports required by R.C. 5733.031(C) for the tax year
atissue and (iii) all amended reports required by R.C. 5733.067(D)
to indicate a reduction in the amount of the credit provided under
that section, and if a balance of the taxes shown due on the reports
as computed on the reports remains unpaid, the assessed corpora-
tion must pay only the portion of the assessment representing any
unpaid balance as shown on those reports together with all related
interest.

4. If the assessed corporation does not dispute it is a taxpayer but
claims the protections of section 101 of Public Law 86-272, 73
Stat. 555, 15 U.S.C.A. 381, as amended, the assessed corporation
must pay only the portion of the assessment representing any un-
paid balance of taxes shown due on the corporation's franchise tax
report.

5. If none of the conditions specified in (1), (2), (3), or (4) above
apply, or if the assessed corporation claims it is not a taxpayer
(that is, if the assessed corporation disputes that it is subject to the
franchise tax), the assessed corporation is not required to pay any
portion of the assessment.

However, any unpaid portion of the assessment which upon final de-
termination is found to be correct bears interest at the rate prescribed
in R.C. 5703.47 from the date the Department of Taxation issues the
assessment until the date the taxpayer pays the assessment (see R.C.
5733.11). If the taxpayer decides to pay the assessment in full, such
payment is not acknowledgment of agreement and will not prejudice
the final determination of the petition, and the taxpayer will receive
interest on any refund found due. See general instruction #11 for in-
terest on underpayments and overpayments.

Uniform petition for reassessment procedures. R.C. 5703.60 es-
tablishes a uniform petition for reassessment procedure and a uni-
form assessment correction procedure applicable to franchise tax, in-
dividual income tax, pass-through entity tax, withholding tax, school
district income tax and various other taxes. If the taxpayer has filed
a proper petition for reassessment for a tax whose statute specifies
the uniform reassessment procedure applies, this law permits the tax
commissioner, upon receipt of additional information from the tax-
payer, to correct an assessment without issuing a final determination
and without a hearing. In addition, this law permits the commissioner
to correct an assessment even if the taxpayer did not properly file a
petition for reassessment or did not file a petition for reassessment. A
more in-depth summary of the law is set out below.

A. Uniform Procedure if the Taxpayer Properly Files a Petition
for Reassessment

If a taxpayer objects to an assessment by properly filing a petition for
reassessment under a law specifying the R.C. 5703.60 petition for
reassessment procedure applies, then the tax commissioner and the
taxpayer are to proceed as follows:
1. Upon review of the taxpayer’s properly filed petition for reassess-
ment, the commissioner must either:
a. Issue a final determination that affirms, increases, cancels, or
reduces (without canceling) the assessment; or



b. Issue a corrected assessment that increases, cancels, or reduc-

es (without canceling) the assessment. However, if the party
assessed has requested in writing that the tax commissioner
not use the corrected assessment procedure, then the tax com-
missioner may not issue a corrected assessment; instead, after
a hearing, if the taxpayer so requests, the commissioner must
issue a final determination.
Note: A cancelled assessment is an assessment which the tax
commissioner has reduced to zero by issuing either a corrected
assessment or a final determination. If the tax commissioner
cancels an assessment, the corrected assessment or final de-
termination is not subject to further administrative review or
appeal.

2. If upon review of the taxpayer’s properly filed petition for reas-

sessment (and after a hearing if the taxpayer so requests) the tax
commissioner issues a final determination, the final determina-
tion may cancel, reduce, affirm, or increase the assessment. The
taxpayer may appeal the tax commissioner’s final determination
(other than a final determination canceling the assessment) to the
Board of Tax Appeals.

Note: The tax commissioner’s final determination can increase
the assessment even if the tax commissioner issues the deter-
mination outside the normal assessment statute of limitations
period (three years for corporations; four years for individual
income tax, pass-through entity tax and withholding tax).

. If upon review of the taxpayer’s properly filed petition for reas-
sessment the tax commissioner issues a corrected assessment,
then (a) the corrected assessment nullifies the taxpayer’s original
petition, and (b) the original petition is not subject to further ad-
ministrative review and may not be appealed to the Board of Tax
Appeals. The tax commissioner must send the corrected assess-
ment by ordinary mail. (Unlike the corrected assessment, the tax
commissioner must send the original assessment by certified mail
or must hand deliver it.)

Note: If the tax commissioner timely issued the original assess-
ment, then the commissioner’s corrected assessment is deemed
timely issued even if the corrected assessment increases the
original assessment outside the normal assessment statute of
limitations period.

. If upon review of the taxpayer’s properly filed petition for reas-
sessment the tax commissioner issues a corrected assessment, the
taxpayer may file a new petition for reassessment. If the taxpayer
files a new petition, the taxpayer must do so within sixty days
after the commissioner mails the corrected assessment. (Unlike a
new petition for reassessment, the taxpayer must file its original
petition within sixty days of receipt of the original assessment.
In all other respects, a franchise taxpayer must file the new peti-
tion in the same manner as provided in R.C. 5733.11 for filing the
original petition, and an individual income taxpayer in the same
manner as provided in R.C. 5747.13.)

. If upon review of the taxpayer’s properly filed petition for reas-
sessment the tax commissioner issues a corrected assessment and
the taxpayer does not file a new petition within the 60-day period
described in #4 above, then the corrected assessment becomes
final. That is, the corrected assessment is not subject to further
administrative review, may not be appealed to the Board of Tax
Appeals, and is due and payable.
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6. If upon review of the taxpayer’s properly filed petition for reas-

sessment the tax commissioner issued a corrected assessment that
does not cancel the original assessment, and in response to the
tax commissioner’s corrected assessment the taxpayer files a new
petition within the 60-day period described in #4 above, then upon
review of the new petition and upon completion of the hearing (if
the taxpayer requests a hearing) the commissioner must either:

a. Issue a final determination which affirms, increases, decreases
or cancels the first corrected assessment. The taxpayer may ap-
peal the tax commissioner’s final determination (other than a
final determination canceling the assessment) to the Board of
Tax Appeals; or

b. Issue a second corrected assessment that cancels the first cor-
rected assessment in its entirety. If the commissioner cancels
the first corrected assessment, the commissioner must send the
cancellation by ordinary mail and the cancelled assessment is
not subject to further administrative review or appeal.

Note: The commissioner may not issue a second corrected
assessment which reduces but does not cancel the corrected
assessment, and the commissioner may not issue a second
corrected assessment which increases the first corrected as-
sessment.

. Uniform Procedure if the Taxpayer Fails to File a Petition

for Reassessment or if the Taxpayer Fails to File a Proper
Petition for Reassessment

The commissioner, on the commissioner’s own motion, may issue
a corrected franchise tax assessment. That is, the commissioner
may issue a corrected assessment even if the taxpayer did not file
a petition for reassessment or the taxpayer’s petition is not timely
or is otherwise invalid. However, this provision applies only if (a)
the assessment has not been certified to the attorney general for
collection or (b) the taxpayer has not appealed the commissioner’s
final determination to the Board of Tax Appeals.

If the commissioner issues a corrected assessment on the commis-
sioner’s own motion, the corrected assessment may not increase
the tax, penalty or additional charge unless the assessment statute
of limitations period is still open at the time the tax commissioner
issues the corrected assessment. (Unlike a corrected assessment
issued on the commissioner’s own motion, a corrected assessment
issued in response to the taxpayer’s petition may increase the
original assessment outside the assessment statute of limitations
period (see A.2. above)). The commissioner must send a corrected
assessment issued on the commissioner’s own motion by ordinary
mail.

. Refunds of Amounts Paid toward an Assessment

If (a) the tax commissioner issues a corrected assessment or final
determination, (b) the corrected assessment or final determination
reduces the assessment below the amount the taxpayer has already
paid toward that assessment, and (c) the reduction is made as a
result of the taxpayer’s properly filed petition for reassessment
or other written request, then the commissioner may certify any
overpayment as a refund only to the extent a refund could have

been timely claimed at the time the assessed party filed petition

for reassessment or other written request. If the tax commissioner
reduces an assessment on the commissioner’s own motion, then

the commissioner will certify any overpayment only to the extent




that at the time the commissioner made the reduction the taxpayer
could have timely claimed a refund.

27. TAXPAYER'S BILL OF RIGHTS - REQUESTS FOR AN
OPINION OF THE TAX COMMISSIONER

R.C. sections 5703.50 through 5703.54 establish certain administra-
tive procedures relating to Department of Taxation audits and assess-
ments. At or before the commencement of an audit the Department
of Taxation must provide to the taxpayer a written description of the
roles of the department and the taxpayer during an audit and a state-
ment of the taxpayer's rights. A brochure which discusses the De-
partment of Taxation's interpretation of this law is available on the
department’s Web site.

In addition, this law permits the tax commissioner to issue binding

opinions regarding the taxation of proposed activities of the taxpayer.

As set forth in Ohio Administrative Code (Tax Commissioner Rule)

5703-1-12, a request for an opinion of the tax commissioner must

comply with the following:

* Be in writing;

* Explicitly request an “opinion of the tax commissioner”;

+ Specifically refer to R.C. 5703.53;

» State all the facts of the activity or transaction for which the opin-
ion is requested,;

* Identify the parties involved in the activity or transaction about
which the opinion is requested;

* Set out the specific legal questions for which the opinion is re-
quested; and

* Be signed by an officer of the corporation authorized to act on its
behalf.

For further information see Rule 5703-1-12, “Requests for an Opin-
ion of the Tax Commissioner,” available on the Department of Taxa-
tion’s Web site.

28. SHAM TRANSACTION, ECONOMIC REALITY,
SUBSTANCE OVER FORM AND STEP TRANSACTONS

The tax commissioner has authority to apply the doctrines of "eco-
nomic reality," "sham transaction," "step transaction," and "substance
over form." Generally the tax commissioner bears the burden of es-
tablishing by a preponderance of the evidence that these doctrines
should apply. However, with respect to transactions between mem-
bers of a controlled group, the taxpayer bears the burden of establish-
ing that a transaction or series of transactions between members of
the controlled group was not a sham transaction. If the tax commis-
sioner disregards a sham transaction, the assessment statute of
limitations period is doubled.
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For purposes of this provision the term “controlled group” means two
or more persons related in such a way that one person directly or in-
directly owns or controls the business operations of another member
of the group. In the case of persons with stock or equity, one person
owns or controls another if it directly or indirectly owns more than
50% of the other person’s common stock with voting rights or other
equity with voting rights. The term “sham transaction” means a trans-
action or series of transactions without economic substance because
there is no business purpose or expectation of profit other than obtain-
ing tax benefits. See R.C. 5733.111 and 5703.56.

Note: House Bill 95, 125th General Assembly law repealed the fran-
chise tax sham transaction provision in R.C. 5733.111 (see section 2
of the bill) and replaced it with the more encompassing provision set
out above. The law applies on and after June 26, 2003 to all taxes and
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fees administered by the tax commissioner to all years not closed by
the statute of limitations.

29. TAX COMMISSIONER’S RIGHT TO OFFSET REFUND
The tax commissioner may apply a taxpayer's franchise tax refund
against the taxpayer's indebtedness to the state of Ohio for any tax
or fee and any charge, penalty, or interest arising from such a tax or
fee administered by the tax commissioner and paid to the state or to
the Clerk of Courts. In addition, the tax commissioner may apply
a taxpayer's franchise tax refund in satisfaction of the corporation’s
indebtedness to Ohio for workers' compensation premiums, unem-
ployment compensation contributions, or unemployment compensa-
tion payments in lieu of contributions and interest on such amounts.
The tax commissioner can make the offset only if those debts have
become “final.” See R.C. 5733.121.

30. PAID PRACTITIONER’S SIGNATURE

The Ohio Department of Taxation follows IRS Notice 2004-54. IRS
Notice 2004-54 provides for alternative preparer-signature proce-
dures for federal income tax paper returns which paid practitioners
prepare on behalf of their clients. Paid preparers can follow those
same procedures with respect to the following Ohio paper returns:
individual income tax, school district income tax, withholding tax
(employer and pass-through entity) and corporation franchise tax.
See R.C. 5703.262(B) and 5747.08(F).

LINE INSTRUCTIONS
SCHEDULE A

If the taxpayer is a member of a combined franchise report (form FT

1120C), please:

[J See general instruction #23 and the instructions for form FT
1120C — Combined Report;

O Skip lines 2 through 5 of Schedule A, form FT 1120;

[J Enter on line 6 of Schedule A, form FT 1120 the taxpayer’s sepa-
rate company apportionment ratio; and

[J Enter on line 7 of Schedule A, form FT 1120 the taxpayer's appor-
tioned income from Schedule B (Combined), line 7 of the com-
bined report, form FT 1120C.

A taxpayer must compute its Ohio taxable income for its taxable year

(see general instruction #8).

Line 1 — Federal taxable income.

Enter the taxpayer's federal taxable income before net operating loss
deduction and special deductions from IRS form 1120, line 28 or IRS
form 1120A, line 24. If the taxpayer is a member of a consolidated
federal return, compute the taxpayer's federal taxable income as
if the taxpayer filed a separate federal return. The Department
of Taxation maintains that the federal consolidation rules do not
apply in determining federal taxable income for purposes of the
franchise tax.

Line 6 — Ohio apportionment ratio.

Enter the taxpayer's apportionment ratio from Schedule D, line 4 de-
termined on a separate company basis. Enter the taxpayer’s separate
company apportionment ratio even if the taxpayer is a member of a
combined franchise tax report.

Line 9 — Income (loss) from transferor corporation.

A taxpayer-transferee that receives substantially all of the assets or
equity of a transferor corporation must include in its own Ohio tax-
able income the transferor's Ohio taxable income if following the
transfer the transferor is not subject to the franchise tax and the



transfer qualifies for nonrecognition of gain and loss under the
I.R.C. If the transferor statute applies to the transferee, then the
transferor’s Ohio net operating losses, unused credit amounts
and other franchise tax attributes transfer to the transferee sub-
ject to the limitations set forth in [.R.C. sections 381 and 382.

The Ohio taxable income of a transferor corporation is determined in
the same manner as if the transfer had not been made and the trans-
feror remained subject to the franchise tax. Thus, the federal taxable
income of a transferor corporation is subject to the same adjustments
and must be allocated and apportioned in the same manner as if the
transferor remained subject to the franchise tax. The taxpayer-trans-
feree must include such income in computing its tax for the same tax
year or years such income would have been reported by the transferor
if the transfer had not been made and the transferor had remained
subject to the franchise tax. If the transferor was previously included
in a combined report, the income of the transferor must be deter-
mined as if the transferor remained in the combined report.

If a taxpayer subject to R.C. 5733.053 subsequently becomes a trans-
feror, then any income the taxpayer would have been required to add
to its income under R.C. 5733.053 is included in its income as a trans-
feror and any credits or deductions the taxpayer would have been en-
titled to under this section are available to the taxpayer as a transferor.
See R.C. 5733.053 and Sections 13(A) and 13(C) of House Bill 111,
effective July 1, 1989.

Senate Bill 287, 123rd General Assembly (Am Sub SB 287) amended
both the transferor statute (R.C. 5733.053) and the exit tax statute
(R.C. 5733.06(H)). The changes to the transferor statute and the exit
tax, as enacted by Am Sub SB 287 and summarized below, were
originally to have been effective with the 2002 franchise tax report
(see Section 13 of Am Sub SB 287). However, House Bill 94, 124th
General Assembly (the Budget Bill) later amended the effective date
of the changes to the transferor statute and the exit tax statute made
by Am Sub SB 287. House Bill 94 provides that the amendments to
the exit tax and to the transferor statute made by Am Sub SB 287 do
not apply to any transfer for which negotiations began before Jan. 1,
2001 and which was commenced in and completed during calendar
year 2001, unless the transferee makes an election before Dec. 31,
2001, to apply those amendments.

The law defines the terms transfer, transferor and transferee as fol-

lows:

* ""Transfer' means a transaction or series of related transactions
in which a corporation directly or indirectly transfers or distrib-
utes substantially all of its assets or equity to another corporation."
R.C. 5733.053(A)(1).

* ""Transferor' means a corporation that has made a transfer." R.C.
5733.053(A)(2).

» ""Transferee' means a corporation that received substantially all the
assets or equity of a transferor in a transfer." R.C. 5733.053(A)(3).

The relationship between the transferor statute (R.C. 5733.053) and
the exit tax (see general instruction #7 and R.C. 5733.06(H)) is as
follows:

(1) If on Jan. 1 following the transfer of substantially all the transf-
eror’s assets to the transferee the transferor remains in existence,
then the transferor is subject to the franchise tax and the transferor
statute does not apply to the transferee. See R.C. 5733.053(B):
“The transferee shall add such income in computing its tax for the
same tax year or years that such income would have been reported
by the transferor if the transfer had not been made. The transferee
shall add such income only to the extent the income is not required
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to be reported by the transferor for the purposes of the tax imposed
by divisions (A) and (B) of section 5733.06 of the Revised Code.”

(2) If on Jan. 1 following the transfer of substantially all the transf-
eror’s assets to the transferee the transferor is not subject to the
franchise tax (for example, because the transferor merged into
the transferee), and if for federal income tax purposes the trans-
fer qualifies for nonrecognition of gain and loss, then the R.C.
5733.053 transferor statute applies to the transferee and the exit
tax does not apply to the transferor. That is, the transferee is re-
quired to add to its income the income of the transferor and the
franchise tax attributes (such as Ohio NOL carryforwards and

credit carryforwards) of the transferor pass to the transferee.

(3) If on Jan. 1 following the transfer of substantially all the transf-
eror’s assets to the transferee the transferor is not subject to the
franchise tax imposed by divisions (A) and (B) of R.C. 5733.06
(for example, because the transferor merged into the transferee),
and if the R.C. 5733.053 transferor statue does not apply to the
transferee (for example, because the merger is not a tax free re-
organization) and if all other conditions of an exiting corpora-
tion apply, then the exit tax applies to the transferor. See R.C.

5733.06(H)(1)(d) and 5733.06(H)(6).

Line 12 — Ohio net operating loss deduction.

New law: As a result of the enactment of House Bill 66, 126th Ohio
General Assembly, certain “qualifying taxpayers” with franchise tax
net operating loss (NOL) carryforwards in excess of $50 million can
elect to claim a credit against their commercial activity tax (CAT)
liability. The credit is, in large part, based on a portion of those fran-
chise tax NOL carryforwards. If a qualifying taxpayer makes the
election, then the portion of the taxpayer’s NOL carryforward
upon which it claims the CAT credit for unused franchise tax
NOLs cannot be claimed as an NOL deduction on the taxpayer’s
franchise tax report.

Qualifying taxpayers are CAT taxpayers that after filing their 2005
franchise tax report on a separate company basis (or after filing an
amended 2005 franchise tax report before July 1, 2006 on a separate
company basis) have accumulated Ohio franchise tax NOL carryfor-
wards of at least $50 million. Qualifying taxpayers also include CAT
taxpayers that were members of a combined franchise tax group for
report year 2005 if after filing their 2005 franchise tax reports (or af-
ter filing amended 2005 franchise tax reports before July 1, 2006), the
sum of the accumulated Ohio franchise tax NOL carryforwards for all
members of the combined group is at least $50 million.

Qualifying taxpayers can elect to claim the CAT credit for franchise
tax NOLs by filing with the tax commissioner before July 1, 2006
a report setting forth the information which the tax commissioner
requires. See R.C. 5751.53.

An Ohio net operating loss is calculated in the same manner as posi-
tive Ohio net income is calculated. That is, in determining the Ohio
net operating loss generated in a particular taxable year the same ad-
justment, allocation and apportionment provisions apply as in deter-
mining positive Ohio taxable income (before the net operating loss
deduction). Any net operating loss is applied to subsequent net in-
come to reduce that income to zero or until the net operating loss has
been fully used as a deduction.

For net operating losses incurred in taxable years ending on or after
Jan. 1, 1982 and before Aug. 6, 1997 the designated carryover pe-
riod is fifteen consecutive taxable years following the taxable year in
which the net operating loss occurs. For net operating losses incurred



in taxable years beginning on or after Aug. 6, 1997, the designated
carryover period is twenty consecutive taxable years following the
taxable year in which the net operating loss occurs. For purposes of
calculating the carryforward period, the first year of the carryforward
period is the taxable year following the taxable year for which the
loss should have been reported.

A surviving corporation in a merger is permitted to use the Ohio net
operating losses of a merged corporation provided that the surviv-
ing corporation for federal income tax purposes is permitted to use
the federal net operating losses, if any, of the merged corporation.
I.R.C. sections 381 and 382 apply with respect to the allowable loss.
A merged corporation has no Ohio net operating loss for a period if
it is not subject to the Ohio franchise tax measured by income from
that period. See Litton Industrial Products, Inc. v. Limbach (1991), 58
Ohio St. 3d 169 and American Home Products Corporation, nka Wy-
eth, as successor in interest to A.H. Robins Company, Incorporated
v. Tracy, Court of Appeals, Tenth Appellate District, No. 02AP-759
(3-27-03). But see the instructions for Schedule A, line 9, for Ohio
net operating losses of a transferor corporation that pass to a trans-
feree corporation in a transfer above.

Each corporation filing as a member of a combined franchise tax group
will have its own net operating loss deduction since each will compute
its own Ohio taxable income on its own franchise tax report.

For each year in which the taxpayer uses any portion of a net op-
erating loss carryforward please attach to the franchise tax report a
schedule which shows when the loss was generated, the amount of
loss used in earlier years and the remaining carryforward amount.
The taxpayer must maintain information regarding a net operating
loss carryforward for at least four years after the later of the filing
date or the due date of the report in which any portion of the carry-
forward is claimed.

The statute of limitations does not prohibit either the tax commis-
sioner or the taxpayer from adjusting the net operating loss carried
forward from a tax year closed to assessment to a year still open to
assessment or refund. See Consumer Direct v. Limbach (1991), 62
Ohio St. 3d 180.

Line 19 — The sum of nonrefundable credits #1 through #15 from
Schedule A-1, line 16, and

Line 21 - R.C. 5733.0611 nonrefundable credit for taxes paid by a
qualifying pass-through entity, Schedule A-1, line 17

New law: The franchise tax will phase-out for most franchise taxpay-
ers starting with the 2006 report. For taxpayers subject to the fran-
chise tax phase-out, nonrefundable credits #1 through #15 on Sched-
ule A-1 are subject to the same phase-out factor (80% for report year
2006) as the tax. However, the nonrefundable credit for tax paid by
a qualifying pass-through entity (Schedule A-1, line 17) is recover-
able at 100%. As such, the sum of nonrefundable credits #1 through
#15 on Schedule A-1 are shown on Schedule A separate from the
nonrefundable credit for tax paid by a qualifying pass-through entity.
See R.C. 5733.01(G)(2)(a)(ii) and 5733.01(G)(2)(b) as amended by
House Bill 66.

Line 20 — Add lines 17 and 18 and from that sum subtract line 19.
Multiply the result by 80%.

New law: As noted above, for report year 2006 taxpayers subject to
the franchise tax phase-out must pay 80% of the sum of the franchise
and litter taxes after nonrefundable credits (other than the credit for
tax paid by a qualifying pass-through entity) they would otherwise
pay were it not for the franchise tax phase-out.
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The franchise tax phase-out does not apply to the following entities:
(i) financial institutions, (ii) financial holding companies, (iii) bank
holding companies, (iv) savings and loan holding companies, (v) af-
filiates of entities described in (i) through (iv) above that are engaged
in financial institution type activities, (vi) certain affiliates of insur-
ance companies engaged in insurance type activities, and (vii) certain
“securitization” companies described in R.C. 5751.01(E)(10). Such
entities continue to be subject to the franchise just as they were prior
to the enactment of House Bill 66.

If the taxpayer is not subject to the franchise tax phase-out, indicate
such by checking the appropriate box on the top right side of the front
page of the franchise tax report. Taxpayers not subject to the phase-
out must enter on line 20 the sum of lines 17 and 18 less line 19 (do
not multiply the result by 80%6).

Line 23 - 7.5%-13.5% grant for purchases of new manufacturing
machinery and equipment.

New law: For taxable years ending on or after July 1, 2005 the R.C.
5733.33 second credit for purchases of new manufacturing machin-
ery and equipment (the 7.5% - 13.5% manufacturer’s credit) con-
verts to a nonrefundable grant administered by the Ohio Department
of Development. Thus for franchise report year 2006, taxpayers
whose taxable year ended prior to July 1, 2005 must claim the
credit and taxpayers whose taxable year ended on or after July
1, 2005 must claim the grant (even for the 1/7 amounts from 2004
and earlier qualifying purchases for which the taxpayer claimed a
credit on earlier reports). See R.C. 5733.33(B)(1) and 122.172(B)(1)
as enacted by House Bill 66.

For those taxpayers subject to the franchise tax phase-out, the grant
will end with their final (2009) franchise tax report. Taxpayers can-
not apply their remaining 1/7 grant amounts toward their CAT
liability. Taxpayers not subject to the franchise tax phase-out and
eligible for the grant may continue claiming their remaining 1/7 grant
amounts after 2009. Income taxpayers may also continue claiming
their remaining 1/7 grant amounts against their Ohio individual in-
come tax liability just as before the enactment of this new law.

Franchise tax phase-out factor applies to the grant. If the taxpayer
requesting the grant is subject to the franchise tax phase-out, then
for each year of the phase-out the grant is subject to the same phase-
out factor as the tax after nonrefundable credits. For example, in tax
year 2006 franchise taxpayers subject to the phase-out can claim only
80% of the grant that they otherwise could claim were it not for the
franchise tax phase-out (just as taxpayers subject to the phase-out and
claiming the credit must multiply their 2006 tax after nonrefundable
credits by the 80% phase-out factor). See R.C. 122.173(J) as enacted
by House Bill 66.

Grant Request Requirement. Taxpayers claiming the grant must
file a “grant request” form with the franchise tax report for the
taxable year in which the taxpayer claims the grant. The grant
request form is available in the forms section of our Web site. Do
not confuse the grant request form with the notice of intent; the fil-
ing requirements are separate. See R.C. 122.172(B)(2) as enacted by
House Bill 66.

Because the R.C. 122.173 grant is computed in exactly the same man-
ner, at the same rate, and for the same qualifying purchase period as
the R.C. 5733.33 credit and because the definitions and concepts ap-
plicable to the manufacturer’s credit also apply to the manufacturer’s
grant, those definitions, concepts and computations are not included
here. For purposes of computing the grant see the instructions for



Schedule A-1, credit #5. Compare R.C. 5733.33 to R.C.122.173 and
see the table on page 47.

Line 25 — Overpayment carryforward from 2005 plus 2006 esti-

mated payments made on FT 1120E, ER and EX.

Enter the sum of the following amounts:

1. The overpayment carryforward that the taxpayer showed on its
originally filed 2005 franchise tax report and which the taxpayer
credited toward estimated tax payments for tax year 2006. Note:
An overpayment shown on an amended report may not be credited
toward a payment for another year. If an amended report reflects
an overpayment, the taxpayer must also submit form FT REF, Ap-
plication for Corporation Franchise Tax Refund, or a statement
which sets forth the full and complete reason for the overpayment
(see Abitibi-Price Corporation and Subsidiaries v. Tracy, BTA
No. 98-N-401 (3-12-01), and refer to general instruction #26),
and

2. Estimated payments paid during tax year 2006 with form FT
1120E, Declaration of Estimated Franchise Tax; form FT 1120ER,
Application for Automatic Extension; and form FT 1120EX, Re-
quest for Additional Extension.

Line 26 — Refundable credits.

Refundable new jobs credit.

New law: For those taxpayers subject to the franchise tax phase-out
and the CAT phase-in, the last franchise tax report year for which
R.C. 5733.0610(A) refundable new jobs credit will apply is the 2008
report. The franchise tax credit then automatically converts to a re-
fundable credit against the CAT for the remaining years of the tax-
payer’s agreement with the Tax Credit Authority. For those franchise
taxpayers not subject to the franchise tax phase-out and the CAT
phase-in, the new jobs credit continues under the franchise tax. See
R.C. 122.17 and 5751.50 as amended by House Bill 66, 126th Ohio
General Assembly.

Enter the new jobs credit as provided by R.C. 5733.0610 and 122.17
and attach a copy of the certificate of verification issued by the De-
partment of Development. The refundable new jobs credit is consid-
ered a payment made on January 1 of the tax year. The amount of the
credit equals the amount of Ohio income tax the taxpayer withheld
from compensation paid to “new employees” during the taxpayer’s
taxable year multiplied by the percentage specified in the taxpayer's
agreement with the Tax Credit Authority.

The term “new employee” means a full-time employee first employed
by the taxpayer in the project that is the subject of the tax credit agree-
ment after the taxpayer enters into the agreement. New employees
include employees hired after the Tax Credit Authority approves the
taxpayer's project but before the taxpayer signs the tax credit agree-
ment with the Tax Credit Authority as long as the taxpayer signs the
agreement within sixty days after receiving the agreement from the
Department of Development. If the Authority determines it appro-
priate, a “new employee” also may include an employee rehired or
called back from lay-off to work in a new facility or on a new product
or service.

If a taxpayer claims the refundable new jobs credit with respect to
an employee, the taxpayer may not claim the nonrefundable R.C.
5709.66 enterprise zone new employee credit with respect to the
same employee.

The Tax Credit Authority and the Ohio Department of Development
administer this credit. Tax Credit Agreement application forms are
available from the Ohio Department of Development, Economic De-
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velopment Division, Office of Tax Incentives, P.O. Box 1001, Co-
lumbus, Ohio 43216-1001 or call 614-466-4551 or 1-800-848-1300.
The street address for the Ohio Department of Development is 77 S.
High Street, 28th floor, Columbus, Ohio 43215.

Refundable credit for tax withheld by the Ohio Lottery Commis-
sion.

Enter the amounts the Ohio Lottery Commission withheld from its
payments to the taxpayer pursuant to R.C. 5747.062(B)(2). See R.C.
sections 3770.072(B), 5747.062(B)(2) and 5733.98(A)(27) for more
information.

Line 29 — Interest and Penalty.
Enter any interest and penalty as explained in general instructions
#11,#12 and #13.

Lines 32 and 33 — Overpayment to be credited to year 2007 esti-
mated tax and/or overpayment to be refunded.

Enter the amount of overpayment to be refunded and/or to be credited
against next year's tax liability. Note: An overpayment shown on an
amended report cannot be credited against the tax liability for any
other year. (If an amended report reflects an overpayment, the tax-
payer must also submit form FT REF, Application for Corporation
Franchise Tax Refund, or a statement which explains the reason for
the overpayment. See Abitibi-Price Corporation and Subsidiaries v.
Tracy, BTA No. 98-N-401 (3-12-01) and refer to general instruction
#26).

SCHEDULE B
ADJUSTMENTS TO FEDERAL TAXABLE INCOME

Note 1: The “aggregate” (conduit) theory of taxation applies to the
franchise tax. That is, the character of all income and deductions (and
adjustments to income and deductions) realized by a partnership or
other pass-through entity in which the taxpayer has a direct or indirect
interest retains that character for purposes of the franchise tax when
recognized by the investor in the pass-through entity. For example,
a partner's distributive share of partnership net interest income from
exempt federal obligations is considered net interest income from
exempt federal obligations when recognized by the partner and is
therefore deductible. Furthermore, the taxpayer-partner's proportion-
ate share of partnership property, payroll and sales must be included
in the taxpayer-partner's apportionment formula. See R.C. 5733.057.

Note 2: Ohio may not tax a foreign corporation's non-unitary inter-
est income from short-term investments acquired, managed and con-
trolled outside of Ohio. The taxpayer has the burden of showing that
the income is non-unitary. See American Home Products Corp. v.
Limbach (1990), 49 Ohio St. 3d 158.

Note 3: The corporation franchise tax on gains from the sale of
interest bearing federal obligations is not prohibited by either sec-
tion 3124, Title 31, U.S. Code or the constitutional doctrine of in-
tergovernmental immunity. Furthermore, the franchise tax does not
impermissibly discriminate against federal obligations in favor of
state obligations. See NACCO Industries, Inc. v. Tracy (1997), 79
Ohio St. 3d 314.

Note 4: If the taxpayer is an electric company or a combined electric
company as defined in R.C. 5727.01 (see R.C. 5733.04(P)), please
complete supplemental Schedule B. The supplemental schedule
and instructions are available on the Department of Taxation's
Web site. An "electric company” is any person engaged in the busi-
ness of generating, transmitting, or distributing electricity within
Ohio for use by others. However, the term “electric company as used



in R.C. chapter 5733 does not include a rural electric company, as
defined in R.C. 5727.01(C).

Lines 1(a) and 2(b) — Valuation limitation on gains and losses
from capital assets and 1231 assets.

A taxpayer must add any loss and deduct any gain resulting from the
sale or other disposal of a capital asset, or an asset described in [.R.C.
section 1231, to the extent such loss or gain occurred prior to the be-
ginning of the first day of the taxpayer's Ohio corporation franchise
tax taxable year which ended on or after Dec. 20, 1971 on which the
tax provided for in R.C. 5733.06 is computed on the taxpayer’s net
income. The taxpayer can choose one of two methods for determin-
ing the amount of such prior loss or gain (valuation limitation):

* The amount of such prior gain or loss is the difference between the
original cost or other basis of the asset and its fair market value
as of the beginning of the first taxable year on which the tax pro-
vided for in R.C. 5733.06 is computed on the corporation's net
income. However, such prior period gain or loss calculated under
this method may not exceed the gain or loss reported on the fed-
eral return.

* Alternatively, the amount of such prior period gain or loss is deter-
mined by multiplying the gain or loss by a fraction, the numerator
of which is the number of months from the acquisition of the asset
to the beginning of the first taxable year on which the tax provided
in R.C. 5733.06 is computed on the corporation's net income, and
the denominator of which is the number of months from the acqui-
sition of the asset to the sale or other disposal of such asset.

Taxpayers required to make this adjustment must file form FT
1120VL, which applies only to gains and losses to which the valua-
tion limitation applies.

Lines 1(b) and 2(f) — Losses from the sale of Ohio public obliga-
tions; Interest on public obligations and purchase obligations and
gains from the sale of Ohio public obligations.

A corporation must add any loss resulting from the disposition of
public obligations to the extent such losses have been deducted in
determining federal taxable income. The term "public obligation" is
defined below.

A corporation may deduct interest income from both purchase obliga-
tions and public obligations to the extent such amounts are included
in federal taxable income. The terms “purchase obligations” and
“public obligations” are defined below.

A taxpayer may deduct gains from the disposition of public obliga-
tions to the extent such gains are included in federal taxable income.

For purposes of these adjustments the following definitions apply:

“Purchase obligations” means interest-bearing obligations of the
state of Ohio and local public or governmental entities in the state
of Ohio where these obligations require payments under installment
sale, lease, lease purchase or similar agreements.

“Public obligations” means:

* Public securities such as bonds, notes, certificates of indebtedness
and commercial paper issued by the state of Ohio and local public
or governmental entities in Ohio which evidence the obligation of
the state or local public or governmental entity to repay borrowed
money.
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» Fractionalized interests in purchase obligations, i.e. shares or par-
ticipations evidencing ownership of interests in purchase obliga-
tions. Fractionalized interests in purchase obligations are separate
from purchase obligations themselves and do not include interests
or shares in a unit trust, investment trust, grantor trust or regulated
investment company.

* Any obligation to pay interest on public securities or on fraction-
alized interests in purchase obligations.

Public obligations do not include purchase obligations.

“Interest” means payments representing consideration for forbearing
the collection of money, or for deferring the receipt of payment of
money to a future time as determined for federal income tax purpos-
es. Interest includes those portions of a qualified investment trust's
distributions to its shareholders or beneficial owners which are attrib-
utable to the trust's receipt of interest or interest equivalent.

“Qualified Investment Trust” or “Trust” means a unit investment
trust, grantor trust, or a regulated investment company if at all times
at least fifty percent of the value of the total assets of the trust consists
of public securities or purchase obligations, or similar obligations of
other states or their local public or governmental entities.

For more specific information see R.C. 5709.76.

Line 1(c) — Amounts claimed as a credit for taxes paid by a quali-
fying pass-through entity.

A taxpayer that claims the franchise tax credit for taxes paid by a
qualifying pass-through entity in which the corporation is an inves-
tor must add to the corporation’s federal taxable income the amount
claimed as a credit to the extent the amount was deducted or excluded
from the corporation's federal taxable income. See R.C. 5733.04(I)
(14). For an explanation of the tax on qualifying pass-through entities
see the instructions for form IT 1140, Ohio Pass-Through Entity Tax
Return. For an explanation of the credit for taxes paid by a qualifying
pass-through entity, see the line instructions for Schedule A-1, Non-
refundable credits beginning on page 33 of these instructions.

Lines 1(d) and 2(h) — Net loss from an "exempted investment' in
a public utility and net income from an ""exempted investment"
in a public utility.

A franchise taxpayer must adjust its net income or loss to the extent
the taxpayer's income or loss would include, were it not for this law,
the taxpayer's proportionate share of such income or loss attributable
to the taxpayer's direct or indirect ownership interest in an "exempted
investment." Similarly, a taxpayer must adjust its apportionment fac-
tors and its credits to the extent the taxpayer's apportionment factors
and credits would include, were it not for this law, the taxpayer's pro-
portionate share of such amounts attributable to the taxpayer's direct
or indirect ownership interest in an "exempted investment."

An exempted investment is the taxpayer's direct or indirect invest-
ment in a pass-through entity or a "disregarded entity" (a single mem-
ber LLC treated as a division of its owner) which is a public utility
subject to the Ohio public utility excise tax on its gross receipts.

The exempted investment adjustments apply only if the taxpayer-in-
vestor in the public utility directly or indirectly owns the investment
in the public utility for the public utility's entire taxable year ending
with or within the taxpayer's taxable year ending immediately prior
to the taxpayer's tax year. Furthermore, the adjustments apply only
to the extent the adjustments directly relate to owning and operating



a public utility in Ohio by a pass-through entity subject to the Ohio
public utility gross receipts tax or a disregarded entity subject to the
Ohio public utility gross receipts tax. See R.C. 5733.058.

Lines 1(e) and 2(i) — Depreciation expense adjustment from
Schedule B-4 and miscellaneous federal adjustments.

Caution: See the June 9, 2006 update at the beginning of these in-
structions for changes to the definition of the term “Internal Revenue
Code as amended” enacted by Amended Substitute House Bill 530,
126th Ohio General Assembly.

On line 1(e) enter the sum of (i) 5/6 of the I.R.C. section 168(k) bonus
depreciation amount deducted in determining federal taxable income
for the taxable year and (ii) 5/6 of the “qualifying section 179 deprecia-
tion expense” deducted in determining federal taxable income for the
taxable year as shown on line 1 of Schedule B-4 — Bonus Deprecia-
tion and Section 179 Adjustment. "Qualifying section 179 depreciation
expense” is the amount of depreciation expense directly or indirectly
allowed to the taxpayer under current federal income tax law minus the
amount of section 179 expense the taxpayer would have been allowed
had I.R.C. section 179, as it existed on Dec. 31, 2002, not been subse-
quently amended (see R.C. 5733.04(1)(17)(a)(ii)).

On line 2(i) enter the amount shown on line 16 of Schedule B-4 —
Bonus Depreciation and Section 179 Adjustment.

Note 1: The Schedule B depreciation expense adjustment applies
whether or not the depreciation expense relates to allocable nonbusi-
ness income or to apportionable business income. To the extent the
bonus depreciation adjustment or qualifying section 179 adjustment
relates to income allocated in Schedule C, the taxpayer must also
make the same adjustments in Schedule C as are made in Schedule
B. See Schedule B-4 — Bonus Depreciation and section 179 Adjust-
ment.

Note 2: The depreciation add-back and deductions have no effect on
the basis of the assets being depreciated. Thus, upon the sale of an
asset on which the taxpayer claimed bonus depreciation or additional
179 expense, the gain or loss for Ohio purposes will equal the gain
or loss for federal purposes whether or not at the time of sale the 5/6
amount has been fully recovered. In addition, if at the time of sale the
taxpayer has not fully recovered the 5/6 add-back, then after the sale
the taxpayer can continue to make the depreciation deduction.

Note 3: The depreciation adjustment applies not only to assets the
taxpayer owns but also to depreciable assets owned by the taxpayer’s
disregarded entities and to depreciable assets owned by pass-through
entities in which the taxpayer holds an ownership interest. However,
the tax commissioner, under the authority granted in R.C. 5733.04(1)
(17)(a)(ii), has waived the add-back if the investor owns less than 5%
of the pass-through entity.

Note 4: If the taxpayer is an equity investor in a pass-through en-
tity which has claimed I.R.C. section 168(k) bonus depreciation or
qualifying [.R.C. section 179 expense and if, because of the federal
passive activity loss limitation rules or the at-risk limitation rules,
the taxpayer is unable to fully deduct a loss passing through from the
pass-through entity, then to the extent the taxpayer does not recognize
the loss the taxpayer can defer making the "5/6 add-back" until the
taxable year or years for which the taxpayer deducts the pass-through
entity loss and receives a federal tax benefit from the bonus deprecia-
tion or qualifying 179 amount claimed by the pass-through entity. Of
course, the corporation cannot begin claiming the related deductions
until the first taxable year immediately following the taxable year for
which the corporation makes the 5/6 add-back.
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For further information please see the following: (i) the Department
of Taxation’s July, 2002 information release entitled “Recently En-
acted Ohio Legislation Affects Depreciation Deductions for Taxable
Years Ending in 2001 and Thereafter” Revised July 2005 (ii) the
department’s November 2002 information release entitled “Ohio Bo-
nus Depreciation Adjustment and the Internal Revenue Code's Pas-
sive Activity Loss, Basis Limitation and At-Risk Rules,” (iii) R.C.
5733.04(1)(17) & (18) and (iv) section 4 of Senate Bill 261, 124th,
General Assembly.

Line 1(f) — Distributive or proportionate share of pass-through
entity expenses paid to, losses incurred from transactions with,
and excess inventory costs paid to related members for taxable
years ending on or after June 30, 2005.

New law. In determining Ohio taxable income for taxable years end-
ing on or after June 30, 2005 each franchise taxpayer having an inter-
est in a qualifying pass-through entity must add to the taxpayer’s fed-
eral taxable the taxpayer’s proportionate share of expenses and losses
the pass-through entity incurred with respect to the pass-through
entity’s direct or indirect transactions with the pass-through entity’s
40% or more related members. This provision does not apply to the
pass-through entity’s sales of inventory to such related members to
the extent those losses are calculated in accordance with L.R.C. sec-
tion 482. See R.C. 5733.40 as amended by House Bill 66, 126th Ohio
General Assembly.

Lines 1(g) and 2(j) — Deductible temporary differences in con-
nection with the commercial activity tax credit for corporation
franchise tax net operating losses and taxable temporary differ-
ences in connection with the commercial activity tax credit for
corporation franchise tax net operating losses.

* New law: “Qualifying taxpayers” with Ohio franchise tax net
operating loss (NOL) carryforwards exceeding $50 million can
elect to claim against their CAT liability a credit based on (i) the
taxpayer’s Ohio franchise tax NOL carryforwards in excess of $50
million and (ii) the taxpayer’s “other net deferred tax items appor-
tioned to Ohio.” Qualifying taxpayers can make the election by
filing with the tax commissioner before July 1, 2006 a report set-
ting forth the taxpayer’s “amortizable amount” along with any re-

lated information which the tax commissioner, by rule, requires.

If a qualifying taxpayer makes the election, then the portion of the

taxpayer’s NOL carryforward upon which it claims the CAT credit

cannot be claimed as an NOL deduction on the taxpayer’s franchise
tax report and the taxpayer must adjust its net income as follows:

1. For a taxable year in which for federal income tax purposes the
taxpayer recognizes a taxable temporary difference, the taxpayer
must deduct on Schedule B, line 2(j) the taxable temporary differ-
ence. See and R.C. 5751.53(H)(3).

2. For a taxable year in which for federal income tax purposes the
taxpayer recognizes a deductible temporary difference, the tax-
payer must add on Schedule B, line 1(g) the deductible temporary
difference. See and R.C. 5751.53(H)(2).

Nevertheless, the deduction required by the first adjustment may
not exceed the add-back required by the second.

Qualifying taxpayers are CAT taxpayers that after filing their 2005
franchise tax report on a separate company basis (or after filing
an amended 2005 franchise tax report before July 1, 2006 on a
separate company basis) have accumulated Ohio franchise tax
NOL carryforwards of at least $50 million. Qualifying taxpay-
ers also include CAT taxpayers that were members of a combined
franchise tax group for report year 2005 if after filing their 2005
franchise tax reports (or after filing amended 2005 franchise tax



reports before July 1, 2006), the sum of the accumulated Ohio
franchise tax NOL carryforwards for all members of the combined
group is at least $50 million. See R.C. 5751.53.

Line 2(c) — Dividends received.

Enter the sum of the following: (1) the dividend deduction provided
by L.LR.C. section 243, and (2) to the extent not otherwise allowed by
the [.R.C. section 243 dividends received deduction: (a) dividends re-
ceived from an insurance company if the taxpayer owns at least 80%
of the outstanding common stock of the insurance company and (b)
dividends received from a public utility, except an electric company,
a combined electric company, and for tax years 2005 and thereafter a
local exchange telephone company, if the taxpayer owns at least 80%
of the outstanding common stock of the electric company, combined
electric company, or telephone company. See R.C. 5733.04(1)(4), (I)
(7) and (I)(8).

Line 2(d) — Adjustment for targeted jobs tax credit or work op-
portunity tax credit.

Deduct the wage and salary expense not otherwise deducted for fed-
eral tax purposes because of the targeted jobs tax credit and/or the
work opportunity tax credit. See R.C. 5733.04(I)(10).

Line 2(e) — Net interest income from exempt U.S. obligations.
Deduct net interest on obligations of the United States and its territo-
ries and possessions or of any authority, commission, or instrumen-
tality of the United States. “Net federal interest” is defined as federal
interest less any expenses claimed on the federal tax return that would
not have been allowed under [.LR.C. section 265 if such interest were
exempt from federal income tax. See R.C. 5733.04(1)(11).

The department’s Jan. 9, 1992 information release lists federal ob-
ligations, the interest from which is deductible. The information
release is available on the department’s Web site. Interest income
from a federal income tax refund is not deductible. Generally inter-
est income generated from repurchase agreements secured by federal
obligations is not interest from federal obligations and therefore is
not deductible. See Nebraska Department of Revenue v. Lowenstein,
513 U.S. 123 (1994), 115 S. Ct. 557, 1994 US Lexis 8802. Also see
Associated Estates Corp., AEC Management Co. and Hirsch Electric
Co. v. Limbach, BTA Case Nos. 87-H-743, 87-G-774 and 87-D-756,
May 11, 1990.

Line 2(g) — Contributions to an individual development account
program.

Deduct the amount the taxpayer contributed during the taxable year
to an individual development account program established by a coun-
ty Department of Human Services pursuant to R.C. 329.11 to 329.14
for the purpose of matching funds deposited by program participants.
The individual development account program applies to low income
residents of a county who enter an agreement with the fiduciary or-
ganization selected to administer the program. Program participants
must abide by the terms and conditions of the agreement and may use
money in an individual development account only with the approval
of the fiduciary organization. See R.C. 5733.04(1)(15).

SCHEDULE B-2
FOREIGN SOURCE INCOME DEDUCTION
R.C. SECTION 5733.04(1)(2)

Deductible foreign source income other than dividends, 1.R.C.
section 78 income and I.R.C. section 951 subpart F income must
generally be reduced by certain percentages (set out below)
which are deemed to be the expenses attributable to the foreign
income. However, to the extent the taxpayer shows by clear and con-
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vincing evidence a lesser amount of actual expenses attributable to
deductible gross foreign source income, the taxpayer may deduct a
greater amount. To the extent the tax commissioner shows by clear
and convincing evidence more actual expenses attributable to deduct-
ible gross foreign source income, the tax commissioner may reduce
the deduction.

Line 1 - I1.R.C. Section 78 and 951 Income.
Enter the I.R.C. section 78 foreign dividend gross-up and I.R.C. sec-
tion 951 subpart F income. This income is fully deductible.

Line 2 — Foreign dividends.

Enter dividends received from a subsidiary, associate, or affiliated
corporation that neither transacts any substantial portion of its busi-
ness nor regularly maintains any substantial portion of its assets with-
in the United States. This income is fully deductible. See Emerson
Elec. Co. v. Tracy (2000), 90 Ohio St.3d 157 and R.C. 5733.04(I)

Q).

Line 3 — Foreign royalties.

Multiply by 90% the royalties received from sources outside the
United States. Royalties are received from sources outside the United
States to the extent the property which generated the royalty was used
outside the United States.

Line 4(a) — Income from technical and other services.

Enter amounts received for mechanical, industrial, scientific, practi-
cal and other services performed outside the United States. Income
from technical services performed in the United States for a foreign
customer does not qualify for the foreign source income deduction.
The situs of the service performed determines the source of service
income. See Rio Indal, Inc. v. Lindley (1980), 62 Ohio St. 2d 283. If
technical service on a project is performed both within and without
the United States, income from the project must be reasonably allo-
cated within and without the United States.

Line 4(b) — Reimbursed expenses for personal services performed
for subsidiaries.

Enter the amount of any reimbursed expenses for technical or other
services performed by employees of the taxpayer for its subsidiary,
associate, or affiliated corporations.

To the extent the taxpayer shows by clear and convincing evidence
a lesser amount of actual expenses attributable to deductible gross
foreign source income, the taxpayer may deduct a greater amount. To
the extent the tax commissioner shows by clear and convincing evi-
dence more actual expenses attributable to deductible foreign source
income, the tax commissioner may reduce the deduction.

The instructions for Schedule B-3 — RELATED ENTITY AND
RELATED MEMBER ADJUSTMENTS begin on page 41 of this
booklet.

The instructions for Schedule B-4 — BONUS DEPRECIATION
AND SECTION 179 ADJUSTMENT are included on that sched-
ule.

SCHEDULE C
ALLOCABLE INCOME
R.C. SECTION 5733.051

Caution: For taxable years ending on or after June 26, 2003, Ohio
franchise tax law distinguishes business income from nonbusiness
income and, with the exception of the bonus depreciation deduc-
tion (see Schedule B-4 and line 1 below), only nonbusiness income
is allocated. Furthermore, for taxable years ending on or after



June 26, 2003, all income, gain, loss and expense is presumed to
be apportionable business income. A taxpayer reporting any al-
locable income (other than amounts from Schedule B-4, lines 18
and 20) must attach to the report (i) a detailed statement setting
forth support which rebuts the presumption, (ii) a list of the states
for which the taxpayer treats the income as business income, and
(iii) the reasons for such treatment in the other state(s).

"‘Business income’ means income arising from transactions, ac-
tivities and sources in the regular course of a trade or business and
includes income from real property, tangible personal property
and intangible personal property if the acquisition, rental, man-
agement and disposition of the property constitute integral parts
of the regular course of a trade or business operation. ‘Business
income’ includes income, including gain or loss, from a partial or
complete liquidation of a business, including, but not limited to,
gain or loss from the sale or other disposition of goodwill.” See
R.C. 5733.04(Q).

“‘Nonbusiness income’ means all income other than business in-
come.” See R.C. 5733.04(R).

Note 1: The “aggregate” (conduit) theory of taxation applies to the
corporation franchise tax. That is, the character of all income and
deductions (and adjustments to income and deductions) realized
by a pass-through entity retains that character for purposes of the
franchise tax when recognized by the investor in the pass-through
entity. For example, a partner's distributive share of partnership net
rental income is considered rental income when recognized by the
partner. See R.C. 5733.057 and Mead Properties, Inc. v. Limbach,
BTA Case Nos. 85-D-791, 85-E-792, 85-C-793, 85-B-794, April
21, 1989.

Note 2: If the taxpayer is an electric company or a combined elec-
tric company, as those terms are defined in R.C. 5733.04(P), please
complete supplemental Schedule C for electric companies. An
"electric company” is any person engaged in the business of gen-
erating, transmitting, or distributing electricity within Ohio for use
by others. However, the term “electric company” as used in Chapter
5733 does not include a “rural electric company,” as defined in R.C.
5727.01(C).

Line 1 — Bonus depreciation adjustment.

In the Ohio column enter the amount from Schedule B-4, line 18. In
the everywhere column enter the amount from Schedule B-4, line 20.
The instructions for Schedule B-4 are on that schedule.

Note: To the extent the bonus depreciation and qualifying section
179 add-back and deduction adjustments made in Schedule B relate
to nonbusiness income allocated within or without Ohio, the taxpayer
must make the same adjustments in Schedule C (see R.C. 5733.04(1)

(I7)(c) and (D(18)(b)).

If on the 2002, 2003, 2004 and/or 2005 franchise tax reports the
taxpayer made a 5/6 bonus depreciation add-back and allocated that
add-back to Ohio in Schedule C (because, the depreciation add-
back was attributed to property generating income which the tax-
payer allocated to Ohio), then in the five years following each of
the add back years the taxpayer is entitled to allocate to Ohio the
bonus depreciation deductions related to the 2002, 2003, 2004 and
2005 add backs on that same equipment. This is so, even if that
same rental property generates apportionable business income on
the 2006 report.
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Similarly, if on the 2002, 2003, 2004 and/or 2005 franchise tax re-
ports the taxpayer made a 5/6 bonus depreciation add-back and al-
located that add-back outside Ohio in Schedule C (for example, be-
cause the depreciation add-back was attributed to property generating
income which the taxpayer allocated outside Ohio), then in the five
years following each of the add back years the taxpayer is required to
allocate outside Ohio the bonus depreciation deductions related to the
2002, 2003, 2004 and 2005 add backs on that same equipment. This
is so, even if that same property generates apportionable business
income on the 2006 report.

Line 2 — Nonbusiness income. Allocate within and without Ohio the
sum of the following amounts when nonbusiness income.

(A) Nonbusiness net rents. Nonbusiness net rents from real prop-
erty located in Ohio are allocable to Ohio. Nonbusiness net rents
from tangible personal property are allocable to Ohio to the ex-
tent such property is utilized in Ohio.

(B) Nonbusiness net royalties. Nonbusiness net royalties from real
property located in Ohio are allocable to Ohio. Nonbusiness net
royalties from tangible personal property are allocable to Ohio to
the extent such property is utilized in Ohio.

(C) Nonbusiness capital gains and losses and depreciation recap-
ture. Nonbusiness capital gains and losses and 1231 gains and
losses from the sale or other disposition of real property located
in Ohio are allocable to Ohio.

Nonbusiness capital gains and losses and 1231 gains and losses
from the sale or other disposition of tangible personal property
are allocable to Ohio to the extent the property was used in Ohio
prior to the sale.

Gains from the sale or other disposition of depreciable real prop-
erty and depreciable tangible personal property, taxed as ordinary
(recapture) income for federal income tax purposes, are consid-
ered capital gains and capital losses for purposes of allocation.
See Borden, Inc. v. Limbach (1990), 49 Ohio St. 3d 240. Upon
the sale of a depreciable asset, the amount of recapture income
allocable to Ohio is not limited to the accumulated depreciation
expense (on the asset sold) that the taxpayer had apportioned to
Ohio in previous years because the statute contains no overt lan-
guage which would serve to limit depreciation recapture in such
a manner. See Harsco Corp. v. Tracy (1999), 85 Ohio St.3d 382.

Nonbusiness capital gains and losses from the sale or other dis-
position of intangible property which may produce dividend in-
come are allocated on the same basis as set forth in the section
below dealing with dividends but substituting the day of the sale
or disposition for the day on which the payor pays the dividend
or makes the distribution. However, if the location of the physi-
cal assets described in the section below addressing dividends is
not available to the taxpayer, such gains and losses are apportion-
able. Nonbusiness capital gains and capital losses from the sale
or other disposition of all other intangible personal property are
apportioned.

(D) Nonbusiness dividends (not otherwise deducted and not ap-
portionable). As used below, the term payor’s year means the
payor’s fiscal or calendar year ending immediately before the
payor pays the dividend or makes the distribution. For taxable
years ending on or after June 26, 2003, nonbusiness dividends,
other than dividends or distributions from a domestic interna-



tional sales corporation, are allocated to Ohio by multiplying the
dividend by a fraction. The denominator of the fraction is the
sum of the amounts described in #1 and #2 below:

or indirectly owns on the last day of the payor's year as the
payor’s subsidiaries; the statute refers to the payor along with
its direct and indirect subsidiaries as a “modified qualifying
controlled group.” The book value of each such subsidiary’s

1. The book value of the dividend payor’s physical assets every- physical assets is determined on the last day of the subsid-

where at the end of the payor’s calendar or fiscal year ending
before the payor made payment.

a. If on the last day of the payor's year the payor or any
member(s) of the qualifying controlled group of which the
payor is a member, separately or cumulatively own, di-
rectly or indirectly, more than 50% of the equity of a pass-
through entity, then the payor is deemed to own its propor-
tionate share of the physical assets that the pass-through
entity directly or indirectly owns. The book value of the
pass-through entity’s physical assets is determined on the
last day of the pass-through entity’s fiscal or calendar year
ending with or within the payor’s year.

b. The statute and these instructions refer to a pass-through
entity owning an interest in another pass-through entity as
an upper-level pass-through entity, and to the upper-level
pass-through entity’s investee as the lower level pass-
through entity. For purposes of #1 and #1(a.), if an upper-
level pass-through entity, a portion of whose physical as-
sets the payor’s subsidiary is deemed to own as set out in
1(a.) above, owns an interest in a lower-level pass-through
entity on the last day of the upper level pass through en-
tity’s fiscal or calendar year ending with or within the
payor’s year, then the upper-level pass-through entity is
deemed to own its proportionate share of the physical as-
sets of the lower level pass-through entity on the last day
of the lower level pass-through entity's fiscal or calendar
year ending within or with the last day of the upper level
pass-through entity's fiscal or calendar year ending with or
within the payor’s year.

However, if on each day of the upper-level pass-through
entity's fiscal or calendar year in which or with which ends
the fiscal or calendar year of the lower-level pass-through
entity the upper-level pass-through entity directly and indi-
rectly owns less than 50% of the equity of the lower-level
pass-through entity and if, based upon clear and convinc-
ing evidence, complete information about the location and
cost of the physical assets of the lower-level pass-through
entity is not available to the upper-level pass-through en-
tity, then for purposes of #1 and #1(a.), the upper level
pass-through entity is deemed as owning no equity of the
lower-level pass-through entity for each day during the
upper-level pass-through entity's calendar or fiscal year in
which or with which ends the lower level pass-through en-
tity's fiscal or calendar year.

2. The book value of the physical assets of each corporation

more than 50% of whose capital stock with voting rights the
dividend payor directly or indirectly owns on the last day of
the payor's year (whether or not those corporations are tax-
payers and whether or not those corporations are included in
a combined Ohio franchise tax report with the payor). These
instructions refer to a corporation more than 50% of whose
capital stock with voting rights the dividend payor directly
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iary’s calendar year or fiscal year ending with or within the
payor's year.

a. For purposes of #2, if on the last day of the payor's year
the payor or any member(s) of the qualifying controlled
group of which the payor is a member, separately or cu-
mulatively own, directly or indirectly, more than 50% of
the equity of a pass-through entity, then in determining the
book value of physical assets, each subsidiary of the payor
is deemed to own its proportionate share of the physical
assets that the pass-through entity directly or indirectly
owns. The book value of the pass-through entity’s physi-
cal assets is determined on the last day of the pass through
entity’s fiscal or calendar year ending with or within the
payor’s year.

b. For purposes of #2 and #2(a.), if an upper-level pass-
through entity, a portion of whose physical assets the pay-
or’s subsidiary is deemed to own as set out in #2(a.) above,
owns an interest in a lower-level pass-through entity on
the last day of the upper level pass-through entity’s fiscal
or calendar year ending with or within the payor’s year,
then the upper-level pass-through entity is deemed to own
its proportionate share of the physical assets of the lower
level pass-through entity on the last day of the lower level
pass-through entity's fiscal or calendar year ending within
or with the last day of the upper level pass-through entity's
fiscal or calendar year ending with or within the payor’s
year.

However, if on each day of the upper-level pass-through
entity's fiscal or calendar year in which or with which ends
the fiscal or calendar year of the lower-level pass-through
entity the upper-level pass-through entity directly and indi-
rectly owns less than 50% of the equity of the lower-level
pass-through entity and if, based upon clear and convinc-
ing evidence, complete information about the location and
cost of the physical assets of the lower-level pass-through
entity is not available to the upper-level pass-through en-
tity, then for purposes of #2 and #2(a.), the upper level
pass-through entity is deemed as owning no equity of the
lower-level pass-through entity for each day during the
upper-level pass-through entity's calendar or fiscal year in
which or with which ends the lower level pass-through en-
tity's fiscal or calendar year.

The numerator of the fraction is the sum of the within Ohio
book value amounts determined in the same manner.

Note: If the book values of physical assets necessary to
determine the within Ohio to total everywhere fraction
are not “available” to the taxpayer, then the nonbusi-
ness dividends and the nonbusiness capital gains and
losses from the sale or other disposition of dividend
producing property described above are apportionable.
The term "available," as used here, means information
is such that a person is able to learn of the information



by the due date plus extensions, if any, for filing the
report for the tax year immediately following the last
day of the taxable year.

(E) Nonbusiness net patent and copyright royalties and technical
assistance fees. Nonbusiness net technical assistance fees along
with nonbusiness net rents and royalties from intangible prop-
erty are allocable to Ohio to the extent the activity of the payor
thereof giving rise to the payment takes place in Ohio.

A “technical assistance fee” is defined as “payment for mechani-
cal, industrial, scientific or practical aid, expertise or services.”
See Holiday Inns, Inc. v. Limbach (1990), 48 Ohio St. 3d 34 and
Stanley Steemer International, Inc., v. Tracy, BTA Case No. 91-
K-1650, August 20, 1993.

(F) Nonbusiness state lottery income. The following amounts
are allocable to Ohio when that income is nonbusiness in-
come: (i) amounts paid by the Ohio lottery commission to a
prize winner, and (ii) a transferee’s “earnings, profit, income
and gain from the sale, exchange or other disposition of lot-
tery prize awards” earned as a result of a transfer from a trans-
feror/winner the right to receive the future installments of an
Ohio lottery prize.

A “‘transfer’ means any form of sale, assignment, or redirection
of payment of all or any part of a lottery prize award for con-
sideration” (R.C. 3770.10(E)). A transfer agreement between the
“transferor” (the prize winner) and the “transferee” (the purchas-
er of the winner’s right to future lottery payments) must contain
a statement signed by the transferee irrevocably agreeing that the
transferee corporation is subject to the franchise tax with respect
to gain or income which the transferee will recognize as a result
of the transfer. A transferee having no nexus with Ohio other than
as a party to the transfer agreement is subject to the franchise
tax on the income the transferee will recognize as a result of the
transfer even if the transferee is exempt from franchise tax under
R.C. 5733.09 and even if the transferee is otherwise exempt from
the net income base. The Ohio lottery commission is required to
withhold 3'42% from the amounts it pays to the transferee and such
withholding may be claimed as a refundable credit on the trans-
feree’s franchise tax report. See R.C. 3770.072(B), 5747.062(B)
(2) and 5733.98(A)(27).

(G) Other nonbusiness income. Allocate entirely to Ohio all
nonbusiness income from sources other than those listed in A
through F except to the extent the allocation of any such item of
net nonbusiness income entirely to Ohio is not within the taxing
power of this state under the Constitution of the United States.
To the extent such allocation entirely to Ohio is not within the
taxing power of this state under the Constitution of the United
States, any such items of nonbusiness income are apportion-
able.

SCHEDULES D and D-2
APPORTIONMENT RATIO
R.C. SECTION 5733.05(B)(2)

Schedules D and D-2 apply as follows:

» Schedule D applies in apportioning net income.

» Schedule D applies in apportioning net worth if the taxpayer
does not have nonbusiness income.
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» Schedule D-2 applies in apportioning net worth only if the tax-
payer has nonbusiness income.

Net income apportionment. For taxable years ending on or after
June 26, 2003, Ohio franchise tax law distinguishes business income
from nonbusiness income and the net income base property, pay-
roll and sales factors specifically exclude that portion of property,
payroll and sales to the extent the portion relates to, or is used in
connection with, the production of nonbusiness income allocable
under R.C. 5733.051. For example, for taxable years ending on or
after June 26, 2003, real property generating allocable nonbusiness
rental income is excluded from the numerator and the denominator
of the net income base property factor. See R.C. 5733.05(B)(2). In
apportioning net income for taxable years ending before June 26,
2003, prior law and case law apply.

Net worth base apportionment. For taxable years ending on or after
June 26, 2003, the net worth base property, payroll and sales factors
specifically include that nonbusiness property, payroll and sales ex-
cluded from the net income base factors under the above paragraph. If
the taxpayer had nonbusiness income, then in apportioning net worth
for taxable years ending on or after June 26, 2003 see the following:
R.C. 5733.05(C)(2), Schedule D-2, and the instructions for Schedule
D-2 (beginning on page 31 of this booklet).

In apportioning net worth for taxable years ending on or after
June 26, 2003, use the net income apportionment ratio without
adjustment if the taxpayer does not have nonbusiness income.
Complete the form FT 1120 Schedule D apportionment ratio on
a separate company basis. The separate company apportionment
ratio applies to the net worth base even if the taxpayer is a mem-
ber of a combined report, form FT 1120C. See R.C. 5733.05(D)
(3) which states that the taxpayer's net worth is multiplied by the
net income base apportionment formula computed *. .. without
regard to section 5733.052 of the Revised Code." The taxpayer's
apportionment ratio on the combined report (Schedule D - com-
bined) applies only to the net income base, not to the net worth
base.

Note 1: The “aggregate” (conduit) theory of taxation applies to
the franchise tax. That is, the character of all income and deduc-
tions (and adjustments to income and deductions) realized by a pass-
through entity retains that character when recognized by the investor
in the pass-through entity. Furthermore, the investor's proportionate
share of the pass-through entity's property, payroll and sales must be
included in the investor's apportionment formula. See R.C. 5733.057
and Mead Properties, Inc. v. Limbach, BTA Case Nos. 85-D-791, 85-
E-792, 85-C-793, 85-B-794, April 21, 1989.

Note 2: A taxpayer must adjust its net income (or loss), its apportion-
ment factors and its credits to the extent the taxpayer's income (loss),
apportionment factors and credits would otherwise include (were it
not for R.C. 5733.058) the taxpayer's proportionate share of such
amounts attributable to the taxpayer's direct or indirect ownership
interest in an "exempted investment." An exempted investment is the
taxpayer's direct or indirect investment in a pass-through entity or a
"disregarded entity" (a single member LLC treated as a division of
its owner) which is a public utility subject to the Ohio public utility
excise tax on its gross receipts.

Note 3: Deviation from standard allocation and apportionment.
A taxpayer may request deviation from the statutory allocation and
apportionment provisions on an original report, on an amended report



filed within the statute of limitations, or on a timely-filed petition
for reassessment. The request for deviation must be in writing. An
alternative method will be effective only with approval by the tax
commissioner. See R.C. 5733.05(B)(2)(d).

Note 4: Factors weighted. The apportionment ratio's property, pay-
roll and sales factors are weighted 20%, 20% and 60%, respectively.
The 20%, 20%, 60% weighting does not apply to financial institu-
tions. See R.C. 5733.05(B)(2).

Note 5: The term ""qualified research” as used below in the property
and payroll factors means laboratory research, experimental research
and other similar types of research; research in developing or im-
proving a product; or research in developing or improving the means
of producing a product. Qualified research does not include market
research, historical research, literary research, consumer surveys, ef-
ficiency surveys, management studies and ordinary testing or inspec-
tion of materials and products for quality control. "Product” as used
in this paragraph does not include services or intangible property.

Note 6: If the taxpayer is an electric company or combined electric
company, see the supplemental franchise tax schedules and instruc-
tions available on the Department of Taxation's Web site. Sales of
electricity and sales of electricity transmission and distribution ser-
vices are sitused in accordance with R.C. 5733.059.

Schedule D Property Factor

The property factor is a fraction the numerator of which is the aver-
age value of the corporation's includable real and tangible personal
property owned or rented and used in the trade or business in this
state during the taxable year, and the denominator of which is the
average value of all the corporation's includable real and tangible
personal property owned or rented, and used in the trade or business
everywhere during such year.

Property owned by the corporation is valued at its original cost
average value. Average value is determined by adding the cost
values at the beginning and at the end of the taxable year and
dividing the total by two. The tax commissioner may require the
use of monthly values during the taxable year if such values more
reasonably reflect the average value of the corporation's prop-
erty.

In determining average value do not include in either column 1 (with-

in Ohio) or in column 2 (total everywhere) the following:

» Construction in progress.

» Property relating to, or used in connection with, the production

of nonbusiness income allocable under R.C. 5733.051. See R.C.

5733.05(B)(2).

* The original cost of property within Ohio with respect to which
the state of Ohio has issued an Air Pollution, Noise Pollution,
or an Industrial Water Pollution Control Certificate. See R.C.
5733.05(B)(2)(a).

* The original cost of real property and tangible property (or in the
case of property which the corporation is renting from others,
eight times its net annual rental rate) within Ohio which is used
exclusively during the taxable year for qualified research.

For taxable years ending on or after June 26, 2003, the property fac-
tor specifically includes real property and tangible personal property
the corporation rents, subrents, leases, or subleases to others if the
income or loss from such rentals, subrentals, leases or subleases is
business income.
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Do not include in column 1 but do include in column 2 the original
cost of qualifying improvements to land or tangible personal property
in an enterprise zone for which the taxpayer holds a Tax Incentive
Qualification Certificate issued by the Department of Development.
See general instruction #24.

Line 1(a), column 1 — Owned property within Ohio.

Enter the average value of the corporation's real property and tan-
gible personal property, including leasehold improvements, owned
and used in the trade or business in Ohio during the taxable year.

Line 1(a), column 2 — Owned property - total everywhere.

Enter the average value of all the corporation's real property and tan-
gible personal property, including leasehold improvements, owned
and used in the trade or business everywhere during the taxable
year.

Line 1(b) — Rented property.

Enter the value of the corporation's real property and tangible per-
sonal property rented and used in the trade or business in Ohio (col-
umn 1) and everywhere (column 2) during the taxable year. Property
rented by the corporation is valued at eight times the annual rental
rate (annual rental expense less subrental receipts).

Line 1(c) — Total Property Within Ohio and Everywhere.
Add lines 1(a) and 1(b) for column 1, (within Ohio) and for column
2 (total everywhere).

Line 1(c), column 3 — Property ratio.
Enter the ratio of property within Ohio to total everywhere by divid-
ing column 1 by column 2.

Line 1(c), column 5 — Weighted property ratio.
Multiply the property ratio on line 1(c), column 3 by the property
factor weighting of 20%.

Schedule D Payroll Factor

The payroll factor is a fraction, the numerator of which is the total
compensation paid in this state during the taxable year by the tax-
payer, and the denominator of which is the total compensation paid
both within and without this state during the taxable year by the tax-
payer. As used below, the term "compensation" means any form of
remuneration paid to an employee for personal services. Do not in-
clude in column 1 (within Ohio) or in column 2 (total everywhere)
the following:

» Compensation paid in Ohio to employees who are primarily en-
gaged in qualified research.

+ For taxable years ending on or after June 26, 2003, compensation
paid to employees to the extent the compensation relates to
the production of nonbusiness income allocable under R.C.
5733.051. See R.C. 5733.05(B)(2).

Do not include in column 1 but do include in column 2 compensa-
tion paid in Ohio to certain specified new employees at an urban job
and enterprise zone facility for which the taxpayer has received a
Tax Incentive Qualification Certificate issued by the Department of
Development (see general instruction #24).

Line 2, column 1 — Payroll within Ohio.

Enter the total amount of the corporation's compensation paid in Ohio
during the taxable year. Compensation is paid in Ohio if any of the
following apply:

» The recipient's service is performed entirely within Ohio; or



* The recipient's service is performed both within and without Ohio,
but the service performed without Ohio is incidental to the recipi-
ent's service within Ohio; or

» Some of the recipient's service is performed within Ohio and ei-
ther the recipient's base of operations, or if there is no base of
operations, the place from which the recipient's service is directed
or controlled is within Ohio, or the base of operations or the place
from which the service is directed or controlled is not in any state
in which some part of the service is performed, but the recipient's
residence is in Ohio.

Compensation is paid in Ohio to any employee of a common or con-
tract motor carrier corporation who performs his regularly assigned
duties on a motor vehicle in more than one state in the same ratio by
which the mileage traveled by such employee within Ohio bears to
the total mileage traveled by such employee everywhere during the
taxable year. The statutorily required mileage ratio applies only to
contract or common carriers. Thus, without approval by the tax com-
missioner a manufacturer or merchant who operates its own fleet of
delivery trucks may not situs driver payroll based upon the ratio of
miles traveled in Ohio to miles traveled everywhere. See Cooper Tire
and Rubber Co. v. Limbach (1994), 70 Ohio St. 3d 347.

Line 2, column 2 — Payroll total everywhere.
Enter the total amount of the corporation's compensation paid every-
where during the taxable year.

Line 2, column 3 — Payroll ratio.
Enter the ratio of payroll within Ohio to total everywhere by dividing
column 1 by column 2.

Line 2, column 5 — Weighted payroll ratio.
Multiply the property ratio on line 2, column 3 by the payroll factor
weighting of 20%.

Schedule D Sales Factor

The sales factor is a fraction whose numerator is the taxpayer’s in-
cludable business income receipts in Ohio during the taxable year
and whose denominator is the sum of the taxpayer’s within Ohio and
without Ohio includable business income receipts during the taxable
year. For taxable years ending on or after June 26, 2003, the sales
factor specifically excludes receipts attributable to nonbusiness
income allocable under R.C. 5733.051 (see R.C. 5733.05(B)(2)
and the tax commissioner’s April 2004 information release entitled
“Sales Factor Situsing Revisions”).

The following receipts are not includable in either the numerator or

the denominator of the sales factor even if the receipts arise from

transactions, activities and sources in the regular course of a trade or
business (see R.C. 5733.05(B)(2)(c)):

e Interest or similar amounts received for the use of, or for the for-
bearance of the use of, money;

» Dividends;

* Receipts along with any related gains or losses from the sale or
other disposal of intangible property other than trademarks, trade
names, patents, copyrights and similar intellectual property;

* Receipts along with any related gains and losses from the sale
or other disposal of tangible personal property or real property
where that property is a capital asset or an asset described in
I.R.C. section 1231. For purposes of this provision the determi-
nation of whether or not an asset is a capital asset or a 1231 asset
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is made without regard to the holding period specified in the
ILR.C.; and

* Receipts from sales to: (a) an at-least 80% owned public utility
other than an electric company, combined electric company, or
telephone company, (b) an at-least 80% owned insurance com-
pany, or (c) an at-least 25% owned financial institution.

Note: Income from receipts excluded from the sales factor is not
presumed to be nonbusiness income. For taxable years ending on or
after June 26, 2003, all income, gain, loss and expense is presumed
to be apportionable business income — even if the related receipts are
excluded from the sales factor.

For taxable years ending on or after Dec. 11, 2003, the law specifically
includes in the sales factor the following amounts when arising from
transactions, activities and sources in the regular course of a trade or
business: (1) receipts from sales of tangible personal property, (2)
receipts from the sale of real property inventory (such as lots devel-
oped and sold by a real estate developer), (3) rents and royalties from
tangible personal property, (4) rents and royalties from real property,
(5) receipts from the sale, exchange, disposition, or other grant of the
right to use trademarks, trade names, patents, copyrights and similar
intellectual property, (6) receipt from the sale of services and other
receipts not expressly excluded from the factor. These amounts are
situsable to Ohio as set out below.

Line 3, column 1 — Sales within Ohio.

Enter the total gross receipts less returns and allowances from sales

not excludable from the sales factor, to the extent the receipts reflect

Ohio sales. Receipts from Ohio sales include the following:

» Receipts from sales of tangible personal property, less returns
and allowances, received by the purchaser in Ohio. In the case
of delivery of tangible personal property by common carrier or by
other means of transportation, the place at which such property
is ultimately received after all transportation has been completed
is considered as the place at which such property is received by
the purchaser. Direct delivery in Ohio, other than for purposes of
transportation, to a person or firm designated by a purchaser con-
stitutes delivery to the purchaser in Ohio, and direct delivery out-
side Ohio to a person or firm designated by a purchaser does not
constitute delivery to the purchaser in Ohio, regardless of where
title passes or other conditions of sale. Customer pick-up sales are
situsable to the final destination after all transportation (including
customer transportation) has been completed. See Dupps Co. V.
Lindley (1980), 62 Ohio St. 2d 305.

Revenue from servicing, processing, or modifying tangible per-
sonal property is sitused to the destination state as a sale of tan-
gible personal property. See Custom Deco, Inc. v. Limbach, BTA
Case No. 86-C-1024, June 2, 1989.

« Receipts from sales of real property inventory in Ohio.

* Rents and royalties from tangible personal property to the ex-
tent the property was used in Ohio.

» Rents and royalties from real property located in Ohio.

« Receipts from the sale, exchange, disposition, or other grant of
the right to use trademarks, trade names, patents, copyrights
and similar intellectual property are sitused to Ohio to the ex-
tent the receipts are based on the amount of use of that prop-
erty in Ohio. If the receipts are not based on the amount of use



of the property, but rather on the right to use the property and the
payor has the right to use the property in Ohio, then the receipts
from the sale, exchange, disposition, or other grant of the right to
use such property are sitused to Ohio to the extent the receipts are
based on the right to use the property in Ohio.

» Receipts from the performance of services and receipts from
any other sales not excluded from the sales factor and not other-
wise sitused within or without Ohio under the above situsing pro-
visions are situsable to Ohio in the proportion to the purchaser's
benefit, with respect to the sale, in Ohio to the purchaser's benefit,
with respect to the sale, everywhere. The physical location where
the purchaser ultimately uses or receives the benefit of what was
purchased is paramount in determining the proportion of the ben-
efit in Ohio to the benefit everywhere. For taxable years ending
on or after Dec. 11, 2003, the “cost of performance” provision
is no longer the law.

Line 3, column 2 — Sales everywhere.
Enter the total of such includable gross receipts, less returns and al-
lowances, from sales everywhere.

Line 3, column 3 — Sales ratio.
Enter the ratio of sales within Ohio to total everywhere by dividing
column 1 by column 2.

Line 3, column 5 — Weighted sales ratio.
Multiply the sales ratio on line 3, column 3 by the sales factor weight-
ing of 60%.

SCHEDULE D-2
NET WORTH BASE APPORTIONMENT RATIO
R.C. SECTION 5733.05(C)(2)

Schedule D-2 applies in apportioning net worth only if the tax-
payer had nonbusiness income.

Net worth base apportionment. For taxable years ending on or after
June 26, 2003 for purposes of net worth apportionment, the numera-
tor and the denominator of the net income base property, payroll and
sales factors must be adjusted to include the portion of any real prop-
erty and tangible personal property, payroll and sales, respectively,
relating to, or used in connection with, the production of nonbusiness
income allocated under R.C. 5733.051. That is, for purposes of net
worth apportionment the net income base factors must be adjusted
to include property, payroll and sales relating to nonbusiness income
which property, payroll and sales have been excluded from the net
income basis factors. See R.C. 5733.05(C)(2).

Example: Real property generating nonbusiness rental income al-
located to Ohio is excluded from the numerator and the denomina-
tor of the Schedule D net income base property factor. However, for
net worth base apportionment the numerator and denominator of the
property factor must be adjusted to include such property. Further-
more, rental receipts from real property generating nonbusiness rental
income allocated to Ohio is excluded from the numerator and the de-
nominator of the Schedule D net income base sales factor. However,
for net worth base apportionment the numerator and denominator of
the sales factor must be adjusted to include such rental receipts.

Note: Complete the form FT 1120 Schedule D-2 apportionment
ratio on a separate company basis. The separate company ap-
portionment ratio applies to the net worth base even if the tax-
payer is a member of a combined report, form FT 1120C. See
R.C. 5733.05(D)(3) which states that the taxpayer's net worth is

31

multiplied by the net income base apportionment formula com-
puted *. . . without regard to 5733.052 of the Revised Code.” The
taxpayer's apportionment ratio on the combined report (Sched-
ule D - combined) applies only to the net income base, not to the
net worth base.

On Schedule D-2, lines 1(a), 1(c), 2(a) and 3(a) enter the property,
payroll and sales amounts from Schedule D, lines 1(a), 1(b), 2 and 3,
respectively. On Schedule D-2 lines 1(b), 1(d), 2(b) and 3(b), add the
portion of property, payroll and sales, respectively, that the taxpayer
excluded from the net income base apportionment factors because
it was related to the production of nonbusiness income allocated in
Schedule C.

Enter on line 1(e) the sum of lines 1(a) through 1(d), on line 2(c) the
sum of lines 2(a) and 2(b), and on line 3(c) the sum lines 3(a) and
3(b).

SCHEDULE E
BALANCE SHEET

Attach to the franchise tax report a balance sheet reflecting the
books of the taxpayer on a separate company basis as of the be-
ginning and the end of the taxpayer's taxable year.

A taxpayer must keep its books in accordance with a generally recog-
nized and approved accounting system. The tax-basis method of ac-
counting is a generally recognized and approved accounting system.
See Gray Horse, Inc. v. Limbach (1993), 66 Ohio St. 3d 631. If a
taxpayer keeps its books both in accordance with regulatory account-
ing principles and in accordance with generally accepted accounting
principles, the value of the taxpayer's issued and outstanding shares
of stock under the net worth basis (R.C. 5733.05(C)) is based upon
those books kept in accordance with generally accepted accounting
principles. See tax commissioner Rule 5703-5-08.

SCHEDULE F
COMPUTATION OF TAXABLE VALUE
R.C. SECTION 5733.05(C)

The net worth base value of issued and outstanding shares of stock is
determined from the books of the corporation as of the beginning of
the taxpayer's annual accounting period that includes the first day of
January of the tax year. See R.C. 5733.05. For example, assume that
an Ohio franchise taxpayer has a taxable year beginning July 1, 2004
and ending June 30, 2005. For tax year 2006 the taxpayer's franchise
tax net value of stock for purposes of the net worth base is determined
as of July 1, 2005 which is the beginning of the taxpayer's annual ac-
counting period that includes the first day of January of the 2006 tax
year. Generally, the net worth base value at the beginning of the tax-
payer's annual accounting period that includes the first day of January
of the tax year (in this example, July 1, 2005) will be the same as the
net worth base value at the end of the taxable year concluding prior to
Jan. 1 of the tax year (in this example, June 30, 2005).

For taxpayers other than financial institutions the net worth base
equals assets minus liabilities adjusted by the “qualifying amount”
less exempted assets (discussed below). "Reserves," except for those
reserves considered appropriations of retained earnings under gener-
ally accepted accounting principles, are not included in the net worth
computation. Thus, accounts such as unearned income and deferred
federal income tax are not added to (or deducted from) net worth.

For taxpayers other than financial institutions the tax rate on the net
worth base is four mills (.004) and the net worth base tax is limited



to $150,000 per taxpayer prior to applying the franchise tax phase-
out factor. The $150,000 limit applies separately to each member of
a combined report (there is not an overall net worth base limit for
a combined group of taxpayers). At the net worth tax rate of four
mills a "taxable value" of $37,500,000 will result in the maximum
net worth tax of $150,000.

Qualifying holding company (QHC). A corporation that meets the
requirements to be treated as a qualifying holding company, as de-
fined in R.C. 5733.04(L), and elects to be treated as a QHC by filing
form FT QHC, Qualifying Holding Company Election, is not sub-
ject to the franchise tax on the net worth base and is not required to
complete Schedule F. (A QHC is subject to the franchise tax on the
net income base.) A corporation electing to be treated as a qualifying
holding company must attach form FT QHC to its franchise tax report
and must check the box at the top of the front page of the franchise
tax report indicating the corporation has elected to be treated as a
qualifying holding company. For further information see general in-
struction #21, R.C. 5733.04(L), 5733.05(C)(2) and 5733.06(C) and
form FT QHC, Qualifying Holding Company Election.

Line 1 — Net worth (assets minus liabilities).
Enter the taxpayer's net worth (assets minus liabilities) as reflected on
the taxpayer's books.

Line 2 — Qualifying amount (if the taxpayer is a related member
to a qualifying holding company) R.C. 5733.05.

If the taxpayer is a related member to a qualifying holding company
(see above), the taxpayer must adjust its net worth and debt by the
"qualifying amount."

The qualifying amount is the amount that, when added to the tax-
payer's net worth (assets minus liabilities) and subtracted from the
taxpayer's liabilities or when subtracted from the taxpayer's net worth
and added to the taxpayer's liabilities, will result in the taxpayer's
debt-to-equity ratio equaling the consolidated debt-to-equity ratio of
the qualifying controlled group of which the taxpayer is a mem-
ber. The consolidated debt-to-equity ratio is computed in accordance
with generally accepted accounting principles on the last day of the
taxpayer's taxable year ending prior to the first day of the tax year.
The qualifying amount added to the taxpayer's net worth and sub-
tracted from the taxpayer's liabilities may not exceed the amount of
the taxpayer's liabilities owed to related members. Furthermore, the
taxpayer's net worth after adjustment by the qualifying amount may
not exceed the net book value of the corporation's assets. If the quali-
fying amount will be subtracted from the taxpayer's net worth, enter
the qualifying amount in parenthesis. See R.C. 5733.05(C)(2).

The term "'qualifying controlled group' means two or more cor-
porations that meet the R.C. 5733.052(A) ownership and control re-
quirements to file a combined franchise tax report (whether or not the
corporations actually file a combined report and whether or not the
corporations are subject to the franchise tax). See R.C. 5733.04(M).

The term "'related member" is defined in the instructions for Sched-
ule B-3, line 6.

Line 4 — Exempted assets.

Enter on line 4(a) the net book value of civil defense shelters within
Ohio for which the state of Ohio has issued a civil defense certificate.
See R.C. 5502.49.

Enter on line 4(b) the net book value of “land devoted exclusively to
agricultural use as of the first Monday of June in the corporation’s
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taxable year as determined by the county auditor of the county in
which the land is located pursuant to 5713.31 of the Revised Code.”

Note: The net worth exempted assets deduction no longer applies to
air, noise, and water pollution control facilities for which the state of
Ohio has issued an exemption certificate or to coal gasification facili-
ties, coal conversion demonstration facilities, energy conversion fa-
cilities, solid waste energy conversion facilities, or thermal efficiency
improvements facilities for which the state of Ohio has issued an ex-
emption certificate. See R.C. 5709.25(B)(3) and 5709.20.

Line 6 — Ohio apportionment ratio.

If the taxpayer does not have nonbusiness income, enter the taxpay-
er's Ohio apportionment ratio determined on a separate company ba-
sis from Schedule D, line 4.

If the taxpayer does have nonbusiness income, enter the taxpayer's
Ohio apportionment ratio determined on a separate company basis
from Schedule D-2, line 4.

SCHEDULE G
TAX COMPUTATION

Tier One Litter Tax (R.C. 5733.066) — All taxpayers except mini-
mum fee taxpayers and family farm corporations, as defined in R.C.
4123.01, are subject to the tier one litter tax. The maximum tier one
tax a corporation (or a group of corporations filing a combined fran-
chise tax report) must pay is $5,000.

Tier Two Litter Tax (R.C. 5733.065) — Corporations that manufac-
ture or sell litter stream products in Ohio are subject to the second tier
of the litter tax with the following limitations:

a. If a corporation manufactures "litter stream products,” the corpo-
ration is subject to the second tier litter tax only if the corpora-
tion’s sales of litter stream products in Ohio during the taxable
year exceed 5% of its total sales in Ohio during the taxable year or
if its sales of litter stream products in Ohio during the taxable year
exceed $10 million.

If a corporation sells litter stream products in the same form the
corporation obtains the products, the corporation is subject to the
second tier litter tax only if its sales of litter stream products in
Ohio during the taxable year exceed 5% of its total sales in Ohio
during the taxable year.

c. Ifa corporation sells food or beverages which are prepared at the
premises where sold for consumption off the premises and trans-
fers possession of litter stream products in the form of sacks,
bags, lids, straws, plates, wrappings, boxes or containers which
contain the food or beverages, the corporation is subject to the
second tier litter tax only if such sales for off premises consump-
tion exceed 5% of the corporation's total sales during the taxable
year.

The maximum tier-two tax a corporation (or a group of corpora-
tions filing a combined franchise tax report) must pay is $5,000.

Litter stream products are defined as follows:

a. Intoxicating liquor, beer, malt beverages, wine, mixed beverages
or spirituous liquor;

b. Soft drinks;

c. Glass, metal, plastic or fiber containers with a capacity of less than
two gallons sold for the purpose of containing the beverages listed
in sections a. and b. above;



d. Container crowns and caps sold for the purpose of capping the
containers in section c. above;

e. Packaging materials used to pack or contain the beverages in sec-
tions a. and b. above when they are sold at retail;

f. Packaging or serving materials used or received when obtaining
food to carryout, such as sacks, bags, cups, lids, straws, plates,
wrappings, boxes or containers of any type. The food or beverages
which are for take-out must have been prepared for human con-
sumption by a restaurant or take-out food outlet at the premises
where sold at retail, and delivered to the purchaser for consump-
tion off the premises where such food or beverages are sold;

g. Cigarettes, cigars, tobacco, matches, candy and gum.

SCHEDULE A-1
NONREFUNDABLE CREDITS

Set out below is a summary of each of the credits available to fran-
chise taxpayers in the order in which the taxpayers must claim those
credits. That order is set forth in R.C. 5733.98 In addition, the table
on page 46 lists (i) nonrefundable credits in the order in which tax-
payers must claim them, (ii) the carryforward period of each credit
and (iii) the sections of the Ohio Revised Code which authorize the
credits.

A lower-numbered credit must be used before any higher-numbered
credit is used. The order is important if the corporation is entitled to
more than one nonrefundable credit and the corporation is unable to
use some portion of the total credit amount in the year the credits
were generated (because the total credit amount exceeds the tax due
before the credit). Nonrefundable credits not used in the year gener-
ated can generally be carried forward to future years. However, the
carryforward period is limited and varies from credit to credit. Any
credit amount remaining unused after the carryforward period for that
credit has expired is lost. The unused amount of a particular credit
carried forward to a later year must be used after any lower numbered
credit listed in R.C. 5733.98 but prior to the same credit generated in
the later year and prior to any higher numbered credit on the list.

A nonrefundable credit may be used to reduce the tax liability (before
considering any payments) to the minimum fee but a nonrefundable
credit may not reduce the tax liability (before considering any pay-
ments) below the minimum fee.

Note 1: The new jobs credit and the credit for tax withheld by the
Ohio Lottery Commission are not included below because these cred-
its are refundable credits which are considered payments of the tax.
See line instructions for Schedule A, line 26.

Note 2: Unless otherwise stated, all credit computations under Chap-
ter 5733 must include the taxpayer's proportionate share amounts
from any pass-through entity in which the taxpayer has a direct or
indirect interest. See R.C. 5733.057.

Note 3: The Credit for Losses on Loans Made to the Ohio Venture
Capital (OVC) Program does not appear on the 2006 Ohio franchise
tax report or on the 2005 individual income tax return because the
law specifically provides that taxpayers may not claim the credit
during the first four years of the OVC program measured from the
date the OVC Authority established its investment policy. (The OVC
Authority established its investment policy on June 25, 2004.) The
purpose of the credit is to provide OVC lenders and investors some
security against losses on their loans to the program. See R.C. 150.01
to 150.10, 5733.49, 5733.98, 5747.80 and 5747.98.
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New law: House Bill 66, 126th Ohio General Assembly amended the
Credit for Losses on Loans Made to the OVC Program when claimed
as a refundable credit. See R.C. 5733.49 as amended by House Bill
66 and see a summary of the franchise tax changes enacted by House
Bill 66 beginning on page 1 of these instructions.

Note 4: New Law — The Order in which credits must be claimed.

House Bill 66, 126th Ohio General Assembly amended R.C. 5733.98

by changing the order in which nonrefundable franchise tax credits

are recovered for report years 2006 and thereafter. For franchise re-

port years 2006 and thereafter the following apply:

— The R.C. 5733.0611 credit for tax paid by a qualifying pass-
through entity is recovered after all other nonrefundable credits.

— The R.C. 5733.352 research and development loan repayment
credit is recovered immediately before the credit for tax paid by a
qualifying pass-through entity.

— The R.C. 122.173 nonrefundable manufacturer’s grant is claimed
after all nonrefundable credits and before all refundable credits.

Note 5: New law — For report years 2006, 2007, 2008, 2009 and 2010
franchise taxpayers subject to the phase-out will pay 80%, 60%, 40%,
20% and 0% respectively of the franchise tax after nonrefundable
credits that they would otherwise pay were it not for the phase-out.
Nevertheless, the nonrefundable credit for tax paid by a qualifying
pass-through entity is not subject to the phase-out factor; rather, the
credit for tax paid by a qualifying pass-through entity is recoverable
at 100% over the course of the phase-out.

The franchise tax phase-out factor does not apply in computing the
amount of unused credit carried forward to a subsequent year in the
phase-out period. That is, in computing the credit carried carryfor-
ward to a subsequent year, the credit is utilized against the tax to the
extent the credit applies against the tax before multiplying by the
phase-out factor. See R.C. 5733.01(G)(2)(c) as enacted by House Bill
66, 126th Ohio General Assembly.

Note 6: New law — Taxpayers subject to the franchise tax phase-out
may generally not apply their unused nonrefundable franchise tax
credits as a credit against their CAT liability. Exceptions to that gen-
eral rule are the job retention credit, the credit for qualified research
expense and the research and development loan repayment credit.

1. Credit for Qualifying Affiliated Group (R.C. 5733.068) - If, as
a result of the related entity and related member adjustments (see
Schedule B-3), an affiliated group will pay over $3.5 million more
franchise tax than the members of the group otherwise would have
paid had the members of the group not made the related entity
and related member adjustment, then the members of the affiliated
group may claim a credit equal to the difference between the addi-
tional tax and $3.5 million. However, the credit is limited to $1.5
million for the affiliated group (even if the additional tax exceeds
$5 million).

2. Credit for Recycling and Litter Prevention Donations (R.C.
5733.064) — A taxpayer may claim a credit for the taxpayer's cash
donations made during the taxable year to: (a) municipal corpora-
tions, counties, townships, park districts and boards of education
that have received litter control and recycling grants from the Di-
vision of Recycling and Litter Prevention under R.C. 1502.05 and
(b) Ohio corporations organized prior to Jan. 1, 1987 that have
been determined to be nonprofit corporations by the Internal Rev-
enue Service and whose sole purpose is to promote and encourage
recycling. The credit equals the lesser of 1/2 of the amount of the
cash donation or 1/2 of the sum of the tier one and tier two litter



taxes. For information on the litter tax see the line instructions for
Schedule G.

. Credit for Maintaining Railroad Crossing Warning Devices
(R.C. 5733.43) — Railroad companies can claim a credit for main-
taining signs, signals, gates and other electrical warning devices
at public highway-railway crossings in Ohio at common grade.
The credit equals 10% of the sum of the annual maintenance ex-
penditures for each active grade crossing warning device in Ohio
for which such expenditures were made during the taxable year.
The credit may not exceed $200 for each device in Ohio for which
such expenditures were made during the taxable year. Unused
credit amounts may not be carried forward.

. Job Retention Credit (R.C. 5733.0610(B) and 122.171) —

New law: For those taxpayers subject to the franchise tax phase-
out and the CAT phase-in, the last franchise report year for which
the R.C. 5733.0610(B) nonrefundable job retention credit applies
is the 2008 report. The franchise tax credit then automatically con-
verts to a nonrefundable credit against the CAT for tax periods
beginning on or after July 1, 2008 for the remaining years of the
taxpayer’s agreement with the Ohio Tax Credit Authority. Fur-
thermore, unused franchise tax job retention credit carryforward
amounts may be applied against the CAT provided that the total
number of carryforward years under the franchise tax and the CAT
does not exceed three.

For those franchise taxpayers not subject to the franchise tax
phase-out and the CAT phase-in, the nonrefundable job retention
credit continues under the franchise tax.

Finally, by redefining the term “capital investment project” to in-
clude project costs paid after Dec. 31, 2006 and by eliminating the
former provision which prohibited the Tax Credit Authority from
entering into tax credit agreements after June 30, 2007, the new
law makes this credit permanent under the CAT and the franchise
tax (for those taxpayers not subject to the franchise tax phase-
out). See R.C. 122.171 as amended by House Bill 66 and see R.C.
5751.50 as enacted by House Bill 66.

The purpose of this nonrefundable credit is to encourage large
Ohio manufacturers to retain jobs in Ohio. The credit applies to (1)
taxpayer-manufacturers that make a capital investment of at least
$200 million at a single Ohio project site during any three con-
secutive calendar years after 2001 and to (2) taxpayers that make a
capital investment of at least $100 million at a single Ohio project
site during three consecutive calendar years after 2001 provided
that the average wage of all full-time employment positions at the
project site is greater than 400% of the federal minimum wage.

Credit applicants must apply to the Ohio Tax Credit Authority for
approval of the capital investment project. As a prerequisite, the
taxpayer must employ an average of 1,000 full-time employees at
the project site during each of the 12 months preceding applica-
tion. In addition, the taxpayer must retain at least 1,000 full-time
employees at the project site for the entire term of the credit agree-
ment. The amount of the credit equals a percentage of the Ohio
income tax withheld from the taxpayer’s employees at the project
site as set forth in the agreement between the taxpayer and the
Ohio Tax Credit Authority. However, the credit percentage may
not exceed 75%. The credit began in tax year 2003 and is limited
to a term of fifteen years.
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The Ohio Tax Credit Authority and the Ohio Department of De-
velopment administer this credit. For additional information
please contact the Ohio Department of Development’s Office of
Tax Incentives at (614) 466-4551.

. Second Credit for Purchases of New Manufacturing Machin-

ery and Equipment (7.5% - 13.5% Credit - R.C. 5733.33) —

New law: Among other provisions House Bill 66, 126th Ohio

General Assembly enacted the following changes to the R.C.

5733.33 manufacturer’s credit.

— Conversion of the nonrefundable second credit for pur-
chases of new manufacturing machinery and equipment
(the 7.5% - 13.5% manufacturer’s credit) to a nonrefund-
able grant. For taxable years ending on or after July 1, 2005
the R.C. 5733.33 manufacturer’s credit converts to a non-
refundable grant administered by the Ohio Department of
Development. So, for franchise report year 2006 taxpayers
whose taxable year ended prior to July 1, 2005 must claim the
credit, and taxpayers whose taxable year ended on or after July
1, 2005 must claim the grant (even for the 1/7 amounts from
2004 and earlier qualifying purchases for which the taxpayer
claimed a credit on earlier reports). For franchise tax report
years 2007 and thereafter only the grant will be available be-
cause the taxable years for the 2007 franchise report and reports
thereafter will end after June 30, 2005,. See R.C. 5733.33(B)
(1) and 122.172(B)(1).

Because the R.C. 122.173 grant is computed in exactly the
same manner, at the same rate, and for the same qualifying
purchase period as the R.C. 5733.33 credit, and because the
definitions and concepts applying to the manufacturer’s credit
also apply to the manufacturer’s grant, the information set out
below (unless otherwise stated) applies to both the credit and
the grant. Compare R.C. 5733.33 to R.C. 122.173 and see the
table on page 47.

For those taxpayers subject to the franchise tax phase-out and
CAT phase-in, the grant will end with their final (2009) fran-
chise tax report. Taxpayers may not apply their remaining
1/7 credit/grant amounts against their CAT liability. Tax-
payers not subject to the franchise tax phase-out may con-
tinue claiming their remaining 1/7 grant amounts after 2009.
Individual income taxpayers may also continue claiming their
remaining 1/7 grant amounts against their Ohio income tax li-
ability just as before the enactment of this new law.

— Qualifying purchase period shortened. The qualifying pur-
chase period for the credit and the grant ended on June 30,
2005. Taxpayers may claim neither a credit nor a grant for
new manufacturing machinery and equipment purchased af-
ter June 30, 2005. (Under prior law the qualifying purchase
period would have ended on December 31, 2015.) See R.C.
5733.33(A)(4) and 122.173(A)(4) as enacted by House Bill
66.

— Installation date. New manufacturing machinery and equip-
ment for which a taxpayer claims the credit or the grant must
be installed by June 30, 2006. (Prior law required installation
by Dec. 31, 2016.) The new June 30, 2006 installation date
applies to all 1/7 credit/grant amounts claimed on franchise
tax reports for 2006 and thereafter. So, for franchise tax years
2006 and thereafter, taxpayers may claim neither a credit nor a



grant for equipment not installed by June 30, 2006 regardless
of when that equipment was purchased. See R.C. 5733.33(B)
(1) and 122.173(B)(1) as enacted by House Bill 66.

Order of credit/grant recovery. Taxpayers claiming the
manufacturers’ credit must do so in the order set out in R.C.
5733.98. Taxpayers claiming the grant must claim the grant
after all nonrefundable credits but before all refundable credits.
(As noted above, the credit applies if the taxpayer’s taxable
year ended prior to July 1, 2005 and the grant applies if the
taxpayer’s taxable year ended on or after to July 1, 2005.) See
R.C. 5733.98 and 122.172(A) as enacted by House Bill 66.

Notice of intent. Neither a credit nor a grant may be claimed
for any manufacturing machinery and equipment with respect
to which a notice of intent was not filed by the date of a timely
filed return, including extensions, for the taxable year that in-
cludes Sept. 30, 2005. So, as a requirement for taxpayers’
claiming the credit or the grant, the purchaser of qualify-
ing new manufacturing machinery and equipment must
file a “notice of intent” with the Ohio Department of De-
velopment by the deadline. Because the taxable year that
includes Sept. 30, 2005 varies depending on the ending date
of taxpayer’s taxable year and because the extended due
date of the tax report depends on the taxpayer’s taxable
year and on whether the taxpayer has valid federal and
Ohio extensions, the filing deadline for the notice of intent
varies from July 15, 2006 to June 15, 2007.

If the purchaser of qualifying equipment properly filed a notice
of intent to claim the credit pursuant to R.C. 5733.33(E), then
that notice is also considered a notice of intent to claim the
grant.

If by the deadline the purchaser of qualifying equipment did
not file the notice of intent with respect to its purchases of
qualifying equipment for a particular purchase year, then after
that deadline has passed the taxpayer is not entitled to (and
the department will deny) any 1/7th credit/grant amounts
with respect to purchases during that year when claimed
on any tax return or report not closed by the statute of limi-
tations.

The “Notice of Intent” form is available on the Ohio Depart-
ment of Development’s Web site at:

http://www.odod.state.oh.us

Click on : (1) "For Business,” (2) "Business Incentives,” (3)
"Tax Credits,” (4) "Ohio Manufacturers Manufacturing Ma-
chinery and Equipment Investment Tax Credit," and (5) “No-
tice of Intent” for the applicable year.

See page 48 of these instructions for the new notice of intent
law (R.C. 5733.33(E) and 122.173(E)), and a table showing the
deadline for each taxable year end.

Franchise tax phase-out factor applies to the grant. If the
taxpayer requesting the grant is subject to the franchise tax
phase-out, then for each year of the phase-out the grant is sub-
ject to the same phase-out factor as the tax after nonrefundable
credits. For example, in tax year 2006 franchise taxpayers sub-
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ject to the phase-out can claim only 80% of the grant that they
otherwise could claim were it not for the franchise tax phase-
out (just as taxpayers subject to the phase-out and claiming the
credit must multiply their 2006 tax after nonrefundable credits
by 80% phase-out factor). See R.C. 122.173(J) as enacted by
House Bill 66.

— Grant request form requirement. Taxpayers claiming the
grant must file a “grant request” form with the franchise
tax return or the income tax return for the taxable year in
which the taxpayer claims the grant. The grant request form
is available in the forms section of our Web site. Taxpayers
having a taxable year ending before July 1, 2005 and claiming
the credit for franchise tax report year 2006 do not have a simi-
lar requirement. Do not confuse the grant request form with the
notice of intent; the filing requirements are separate. See R.C.
122.172(B)(2) as enacted by House Bill 66.

Note: In Cuno v. DaimlerChrysler, 04a0293p.06, United States
Court of Appeals for the Sixth Circuit, September 2, 2004, a three-
judge panel of the U.S. Sixth Circuit Court of Appeals held that
the manufacturers’ 7.5% - 13.5% credit violates the Commerce
Clause of the U.S. Constitution and enjoined its enforcement.

The state of Ohio sought review of the court’s decision. On Sept.
27, 2005 the United States Supreme Court announced that it
would hear the State’s appeal. Because the decision is being re-
viewed, the Department of Taxation is not currently enjoined from
administering the tax credit. For taxable years ending on or before
June 30, 2005, the department is currently allowing taxpayers to
claim the credit in those circumstances where purchases of new
manufacturing machinery and equipment qualify for the credit
under Ohio law. The department will continue to monitor the situ-
ation and issue future notifications to taxpayers and practitioners
as the situation warrants. If you have questions regarding the legal
implications of continuing to claim this or other tax credits, the
department urges you to seek advice from tax counsel.

For taxable years ending before July 1, 2005, manufacturers
may claim a credit for “new manufacturing machinery and equip-
ment” purchased during the period July 1, 1995 to June 30, 2005
provided that the manufacturer installs the equipment in Ohio by
June 30, 2006. And, for taxable years ending on or after July 1,
2005, manufacturers may claim a grant for “new manufacturing
machinery and equipment” purchased during the period July 1,
1995 to June 30, 2005 provided that the manufacturer installs the
equipment in Ohio by June 30, 2006.

Both the credit and the grant apply to taxpayers that have an inter-
est in pass-through entities (limited liability companies and part-
nerships) that during the same period purchase new manufacturing
machinery and equipment provided that the pass-through entity is
a manufacturer and the pass-through entity installs the machinery
and equipment in Ohio by June 30, 2006.

"New manufacturing machinery and equipment means manu-
facturing machinery and equipment, the original use in this state
of which commences with the taxpayer or with a partnership of
which the taxpayer is a partner. . .” (see R.C. 5733.33(A)(2)).
Thus, for purposes of this credit/grant, used equipment is *"new"*
if the taxpayer or pass-through entity is the first to use the
equipment in Ohio. Furthermore, although the taxpayer must



purchase the equipment during the qualifying purchase period and
the equipment’s original use in Ohio must begin with the taxpayer,
the original use in Ohio is not limited to the qualifying purchase
period. Accordingly, manufacturing machinery and equipment
that the taxpayer purchased during the qualifying purchase period
upon exercising an option in a lease agreement is new manufac-
turing machinery and equipment for purposes of the credit/grant
even though the original use of the equipment in Ohio began with
the taxpayer-manufacturer prior to the qualifying purchase period
as a lessee under an operating lease. See Duramed Pharmaceuti-
cals, Inc. v. Zaino, BTA No. 2002-V-164 (3-7-03), discussed be-
low.

In Duramed the Department of Taxation argued that Duramed, a
pharmaceuticals manufacturer, was not entitled to the credit on
manufacturing equipment which Duramed began using as a lessee
under an operating lease in 1994 (prior to the qualifying purchase
period) and upon exercising an option in the lease agreement in
1997 (during the qualifying purchase period) Duramed purchased
from the lessor, Ortho-McNeil Pharmaceutical Corporation. Ac-
cording to the department, Duramed was not entitled to the credit
on such equipment because the equipment, when purchased in
1997, was not “new manufacturing machinery and equipment,” as
defined in R.C. 5733.33(A)(2).

Finding no evidence to suggest that the lease was in substance a
purchase in 1994 and noting that “the evidence also establishes
that the original use of the machinery and equipment in Ohio was
by Duramed in 1994,” the Board agreed with Duramed and held
that Duramed was entitled to the credit on the equipment pur-
chased from the lessor, Ortho-McNeil, in 1997 because Duramed
purchased “new manufacturing machinery and equipment” during
the qualifying purchase period. According to the Board, “the defi-
nition of ‘new machinery’ under R.C. 5733.33(A)(2) is unambigu-
ous and requires only that the original use in Ohio is by Duramed,
and such original use is not restricted or limited to the qualifying
period.”

The Duramed decision lends support to the following position:
The credit/grant does not apply to a lessor that purchases
new manufacturing machinery and equipment and leases
that equipment to a manufacturer (other than a manufacturer
which is a member of the lessor’s qualifying controlled group —
see the consolidated credit/grant provision in R.C. 5733.33(I) and
122.173(1)). Reason: The original use in this state can begin with
only one person. Because the Board of Tax Appeals held that the
original use in Ohio of equipment that Ortho-McNeil purchased
and leased to Duramed began with Duramed, the original use of
the equipment in Ohio could not have begun with Ortho-McNeil,
the original purchaser and lessor. As such, the equipment was not
“new” as to Ortho-McNeil. Accordingly, a lessor that purchases
manufacturing machinery and equipment and leases the equip-
ment to a manufacturer, other than to a member of the lessor’s
qualifying controlled group, is not entitled to the credit/grant be-
cause, as to the lessor, the manufacturing machinery and equip-
ment is not “new manufacturing machinery and equipment” as
defined in R.C. 5733.33(A)(2) and 122.173(A)(2).

Conversely, if the lessor, Ortho-McNeil, had been the original
user of the equipment in Ohio, then Duramed would have been a
subsequent user. And, as a subsequent user, Duramed would not
have been entitled to the credit/grant because Duramed would not
have purchased “new” equipment. In any event, Ortho-McNeil’s
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entitlement to the credit was not an issue in Duramed, and under
the facts of the case Ortho-McNeil was not entitled to the credit
because Ortho-McNeil purchased the equipment in 1994, prior to
the beginning of the qualifying purchase period.

Correction to information release. The Department of Taxation
has issued a correction to its Sept. 22, 1995 information release re-
garding the “Second Credit for Purchases of New Manufacturing
Machinery and Equipment.” Specifically, the department removed
from page 3 under “Purchase” the following language indicated
with strikeover:
If for federal income tax purposes or—tfunder—generatty—ac=
eepted-accounting prineiples a “lease” of qualifying equipment
is considered a purchase of the equipment, the lease is also
considered a purchase for purposes of the credit.

Date of purchase. New manufacturing equipment manufactured or
assembled primarily by the taxpayer for the taxpayer’s own use is
deemed to have been purchased on the date the taxpayer places the
property in service in the county for which the taxpayer will calculate
the credit/grant. New manufacturing machinery and equipment not
manufactured or assembled primarily by the taxpayer is deemed to
have been purchased on the date which the agreement to acquire the
property becomes binding.

Credit/grant is separately determined for each county and each
purchase period. A taxpayer must separately determine the credit/
grant for each Ohio county with respect to the qualifying equipment
the taxpayer (or a pass-through entity in which the taxpayer has an
interest) purchased for use in the county during each of eleven sepa-
rate qualifying purchase periods comprising the period July 1, 1995
to June 30, 2005. The eleven separate qualifying purchase periods are
the six-month period July 1, 1995 to Dec. 31, 1995, each of the calen-
dar years 1996 through 2004, and the six month period Jan. 1, 2005
to June 30, 2005. The credit/grant is based on purchases made during
each of the above periods even if the taxpayer (or pass-through entity
in which the taxpayer has an interest) has a fiscal year end.

Credit/grant rate and computation: For those Ohio counties not
designated as “eligible areas” the credit/grant equals 7.5% of the
amount by which the cost of qualifying equipment purchased dur-
ing a qualifying period for use in an Ohio county exceeds the “base
investment” for the county. “Eligible areas” are those Ohio counties
and municipalities annually designated and certified by the Ohio De-
partment of Development based upon the economic criteria set forth
in the law. For those Ohio counties designated as eligible areas, the
credit/grant equals 13.5% of the amount by which the cost of quali-
fying equipment purchased during a qualifying period for use in the
county exceeds the base investment for the county.

For those Ohio counties not designated as eligible areas but contain
eligible areas within their boundaries, the credit/grant equals the sum
of the following:

* 13.5% of the lesser of: (a) the cost of qualifying equipment pur-
chased during the calendar year for use in the eligible areas of the
county, or (b) the county excess (the cost of qualifying equipment
purchased during the calendar year for use in the entire county
minus the taxpayer's base investment for the county) and

* 7.5% of the amount by which the county excess is greater than
the cost of the new manufacturing machinery and equipment pur-
chased during the calendar year for use in the eligible areas in the
county.



Eligible areas: To determine whether a county or area is an “eligible
area” please call the Ohio Department of Development at 1-800-848-
1300. The Department of Development has also prepared a map of
“eligible areas” which is available on their Web site: http:/www.
odod.state.oh.us (click on: (1) "For Business,” (2) "Business Incen-
tives,” (3) "Tax Credit/grants" and (4) "Priority Investment Area"
under Ohio Manufacturing Machinery & Equipment Investment Tax
Credit).

Base investment. The “base investment” for a county is determined
by adding the cost of new manufacturing machinery and equipment
purchased for use in the county during each of three “base years” and
dividing the total by three. The base years, like the purchase years,
are calendar years — regardless of whether the taxpayer has a fiscal
year end.

The purchase periods along with their corresponding base years are

as follows:
Calendar Year of Purchase Base Years

7/1/95 —12/31/95 1992, 1993, 1994

1996 1992, 1993, 1994
1997 1992, 1993, 1994
1998 1992, 1993, 1994
1999 1993, 1994, 1995
2000 1994, 1995, 1996
2001 1995, 1996, 1997
2002 1996, 1997, 1998
2003 1997, 1998, 1999
2004 1998, 1999, 2000

1/1/2005 —6/30/2005 1999, 2000, 2001

Credit/grant for equipment purchased by a pass-through
entity that is a manufacturer. The credit/grant for qualifying
equipment purchased by a pass-through entity is not computed
at the pass-through entity level and then passed through to the
taxpayers having an interest in the pass-through entity. Instead,
each taxpayer having an interest in a pass-through entity during
a qualifying period in which the pass-through entity purchased
qualifying equipment must claim the taxpayer’s proportionate
share of the cost of such equipment and a proportionate share of
the pass-through entity’s base investment in the county for which
the qualifying equipment was purchased. For each qualifying pe-
riod and for each county the proportionate share amounts are then
added to the proportionate share amounts from other pass-through
entities in which the taxpayer has an interest and to the taxpay-
er’s own purchases of qualifying equipment and base investment.
Each taxpayer then computes the credit/grant after aggregating its
proportionate share amounts with the taxpayer’s own purchases
and the taxpayer’s own base investment.

Qualifying controlled group must compute consolidated credit/
grant. For new machinery and equipment purchased after Dec. 31,
2000 a “qualifying controlled group” (a group of corporations re-
lated by more than 50% direct or indirect stock ownership — see R.C.
5733.04(M) and 5733.052(A)) must compute the credit/grant for
each county as if all taxpayers of the group were a consolidated,
single taxpayer in that county. (The consolidation provision does
not eliminate the requirement to determine the credit/grant on a
county-by-county basis.) The consolidation provision applies both
to the equipment purchased after Dec. 31,2000 on which the taxpayer
will claim the credit/grant and to base year purchases that determine
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the threshold above which the credit/grant applies. The qualifying
controlled group may allocate the consolidated credit/grant in any
manner the group chooses and the group may amend that allocation
anytime before the refund statute of limitations expires. See R.C.
5733.33(I) and 122.173(1).

For new machinery and equipment purchased before Jan. 1, 2001 a
qualifying controlled group may elect to compute the credit/grant as
if the group were a consolidated, single taxpayer. The election can
be made by filing an amended report and an application for refund
anytime before the statute of limitations expires. Also, the election
can be made by timely filing a petition for reassessment. The election,
if made, applies to the credit/grant computation for each county for
all purchases of machinery and equipment made before Jan. 1, 2001
and to all base years used to determine the threshold above which the
credit/grant applies for each county. That is, if a qualifying controlled
group makes this election, the “consolidated, single taxpayer” com-
putation also applies to all purchases of machinery and equipment
made in earlier calendar years with respect to which the taxpayer has
already filed tax reports. The election is irrevocable. The group is not
required to allocate the remaining 1/7 credit/grant amounts (the 1/7
credit/grant amounts that must be claimed in future years) at the time
the group makes the election. Rather, the group can allocate the un-
used 1/7 credit/grant amounts in the tax years the group must utilize
the credit/grant.

The Department of Taxation maintains that for purposes of the con-
solidated credit/grant calculation the members of a qualifying con-
trolled group of corporations are determined as of Jan. 1 of the tax
year immediately following the calendar year in which the taxpayers
purchased the equipment for which they claim the credit/grant. That
is, for equipment purchased after Dec. 31, 2000 the members of
the qualifying controlled group as of Jan. 1 of the tax year im-
mediately following the purchase year must compute the credit/
grant on a consolidated basis regardless of whether those same
corporations were members of the qualifying controlled group
during the baseline years, during the purchase year, or during
the remaining tax years over which the taxpayers will claim the
credit/grant.

Claiming the 1/7 credit/grant amounts. A taxpayer must claim 1/7
of the credit/grant in each of the seven tax years following the calen-
dar year in which the taxpayer purchased the equipment. However,
for qualifying equipment purchased during the period July 1, 1995
to Dec. 31, 1995 a taxpayer could not begin to claim the 1/7 credit
amounts until tax year 1997. Each 1/7 credit/grant amount not used
in the year in which it otherwise could have been claimed may be car-
ried forward for three years. The unused carryforward amount is used
before the 1/7 amount for the subsequent year. See the table on page
49 which for each purchase year shows the base years and tax years
in which the 1/7 credit/grant amounts are claimed.

Credit/grant on equipment that is sold or moved from the county.
If the taxpayer either sells equipment purchased prior to Jan. 1, 2001
or moves such equipment from the county for which the credit/grant
was originally computed, the taxpayer is not allowed any remaining
1/7 credit/grant amounts on the equipment sold or moved. If the tax-
payer either sells equipment purchased after Dec. 31, 2000 or moves
such equipment from the county for which the credit/grant was origi-
nally computed, the taxpayer is not allowed any remaining 1/7 credit/
grant amounts on the equipment sold or moved unless the equipment
is fully depreciated for federal income tax purposes at the time the



equipment is sold or moved. However, under certain limited circum-
stances, the purchaser of a "large manufacturing facility" may claim
the unused credit/grants of the seller of the manufacturing equipment
located at that manufacturing facility. See R.C. 5733.33(C)(5)(b) and
122.173(C)(5)(b).

Spreadsheet to calculate credit/grant. The Department of Taxation
has prepared a computerized spreadsheet to calculate the credit/grant.
The spreadsheet is available only through the Internet. To access the
spreadsheet and download the file to your computer, visit the depart-
ment’s Web site at:

http://www.tax.ohio.gov

Click on: "Tax Forms." Under Tax Type select "Corporate Franchise
Tax." Under tax year select “2006.” Click on “Search.” Then click on
"Worksheet for 7.5% and 13.5% Manufacturer's Credit/Grant under
R.C. 5733.33 and 5747.31."

Additional information. For additional information please see R.C.
5733.33, 122.172, 122.173 and the Ohio Department of Taxation’s
Sept. 22, 1995, May 6, 1996, May 7, 1996 and June 18, 1996 infor-
mation releases available on the department’s Web site.

6. Job Training Credit (R.C. 5733.42). Administered by the Ohio
Department of Job and Family Services, this temporary credit
is available for franchise tax report years 2001, 2004, 2005 and
2006. The credit applies to taxpayers that have incurred “eligible
training costs” and have received from the director of the Ohio
Department of Job and Family Services a tax credit certificate
with respect to an “eligible training program” for “eligible em-
ployees.” For report years 2001, 2004, 2005 and 2006 the total
credit available for distribution among all taxpayers is limited to
$20 million per year.

Note: House Bill 362, 125th General Assembly effective Decem-
ber 30, 2004. amended the job training credit by eliminating the
first come, first serve basis of distributing the $20 million of avail-
able yearly credit and by allowing the Ohio Department of Job and
Family Services to adopt a rule establishing criteria and proce-
dures for distributing the credit. For additional information and
to apply for this credit, visit the Ohio Department of Job and
Family Services’ Web site at:

www.odjfs.state.oh.us/ottc/info/.

The credit also applies to individuals and to investors in pass-
through entities that incur eligible training costs and received a
tax credit certificate from the director of Job and Family Services
with respect to an “eligible training program.” Each investor in a
pass-through entity on Dec. 31 prior to the investor's tax year may
claim a proportionate share of the pass-through entity's credit.

For tax year 2006 the amount of the credit equals one-half of the
average of the eligible training costs paid or incurred by the tax-
payer during calendar years 2003, 2004 and 2005. (The credit is
based upon such costs incurred during a calendar year regardless
of whether the taxpayer has a fiscal year end.) The credit claimed
by a taxpayer each tax year may not exceed $100,000 and for each
tax year is not to exceed $1,000 for each eligible employee on ac-
count of whom eligible training costs were paid or incurred by the
taxpayer during the calendar years applicable to the tax year.
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“Eligible training program” means a program to provide job
skills to eligible employees who are unable to function effectively
on the job due to skill deficiencies or who would otherwise be
displaced because of their skill deficiencies or inability to use new
technology or to provide job skills to eligible employees that en-
able them to perform other job duties for the taxpayer. Eligible
training programs do not include executive, management, or per-
sonal enrichment training programs, or training programs intend-
ed exclusively for personal career development.

“Eligible training costs” are the sum of the following amounts:
(1) direct instructional costs, such as, instructor salaries, materi-
als and supplies, textbooks and manuals, videotapes and other
instructional media and training equipment used exclusively for
the purpose of training “eligible employees,” and (2) wages paid
to eligible employees for time devoted exclusively to an “eligible
training program” during normal paid working hours.

“Eligible employees” are individuals who are employed full-time
by the taxpayer in Ohio and have been so employed by the tax-
payer for at least one hundred eighty consecutive days before the
day an application for the credit is filed. “Eligible employees” do
not include (i) executive or managerial personnel except for the
immediate supervisors of nonexecutive, nonmanagerial person-
nel or (ii) employees for whom the taxpayer claims the enterprise
zone training credit pursuant to R.C. 5709.65(A). See credit #14
for a summary of the enterprise zone training credit.

A taxpayer proposing to conduct an eligible training program for
which the taxpayer intends to claim the credit must apply to the
director of Job and Family Services for a tax credit certificate for
each tax year with respect to a calendar year in which the taxpayer
incurred eligible training costs. The director may charge an ap-
plication fee to cover the expenses incurred in administering the
credit program, and the director may adopt rules to implement and
administer the credit.

Upon receipt of an application the director of Job and Family Ser-

vices may authorize a credit by granting the applicant a tax credit

certificate if the director determines that all of the following con-
ditions are satisfied:

i. The proposed training program is an “eligible training pro-
gram,” as defined above;

ii. The proposed training program is economically sound and will
benefit the people of Ohio by improving work force skills and
strengthening the economy of Ohio;

iii. Receiving the credit is a major factor in the taxpayer’s decision
to implement the program;

iv. Authorization of the credit is consistent with the following:

» The aggregate amount of credits authorized may not exceed
$20 million per calendar year;

* No more than $10 million in credits per calendar year may
be authorized for corporations engaged primarily in manu-
facturing;

* No less than $5 million per calendar year will be set aside
for corporations engaged primarily in activities other than
manufacturing and having fewer than five hundred employ-
ees.

If the director issues the taxpayer a tax credit certificate and later
determines that the training program fails to meet the above
requirements, the director may reduce the amount of the cred-



it previously granted. If the director reduces the credit, the direc-
tor must certify the reduction to the tax commissioner and the tax
commissioner will reduce the credit accordingly. The taxpayer can
appeal the reduction or denial of the credit to the director of the
Department of Job and Family Services and can appeal the direc-
tor's determination to the Board of Tax Appeals.

Taxpayers must use the credit in the order established in R.C.
5733.98 and may carry forward unused credit amounts for three
tax years following the tax year for which the credit is computed.

. Credit for Qualified Research Expense (R.C. 5733.351) - For
tax years 2004 and thereafter the credit equals 7% of the amount
by which the taxpayer’s “qualified research expense” incurred in
Ohio during the taxable year exceeds the taxpayer’s average an-
nual qualified research expenses incurred in Ohio for the three
preceding taxable years. The term "qualified research expense"
has the same meaning as in [.R.C. section 41.

New law. For those franchise taxpayers subject to the franchise
tax phase-out and the CAT phase-in, the last franchise tax report
year for which R.C. 5733.351 nonrefundable credit for qualified
research expense will apply is the 2008 report. The franchise
tax credit then automatically converts to a nonrefundable credit
against the CAT and any unused franchise tax credit carryforward
can be applied toward the CAT provided that the total number of
carryforward years under the franchise tax and the CAT does not
exceed seven. See R.C. 5733.351 as amended by House Bill 66,
126th Ohio General Assembly and see R.C. 5751.51 as enacted by
House Bill 66.

For those franchise taxpayers not subject to the franchise tax
phase-out and the CAT phase-in, the credit continues under the
franchise tax.

. Credit for Eligible New Employees in an Enterprise Zone (R.C.
5709.66) — A taxpayer may apply to the director of the Ohio De-
partment of Development for an “employee tax credit certificate”
for each eligible new employee the enterprise hires after June 30,
1994 at a facility located in a “central city of a metropolitan statisti-
cal area” (as defined by the United States Office of Management
and Budget) or located in the “Appalachian region” (as defined
by the Appalachian Regional Development Act of 1965) to which
an enterprise zone agreement applies provided that the taxpayer is
complying with the enterprise zone agreement and has not closed
or reduced employment at any place of business in Ohio within
the 12 months preceding the application. A taxpayer holding a tax
credit certificate for an eligible employee may claim a $1,000 non-
refundable credit for each taxable year covered under the enterprise
zone agreement during which the taxpayer employed the eligible
employee. An “eligible employee” is a new employee who at the
time the employee was hired to work at the facility resided for at
least one year in the county in which the facility is located and was
a recipient of aid to dependent children or general assistance.

If a taxpayer claims an enterprise zone new employee tax credit
with respect to an employee, the taxpayer may not claim the R.C.
122.17 new jobs credit with respect to the employee.

Credit application forms are available from the Ohio Department
of Development, Economic Development Division, Office of Tax
Incentives, P.O. Box 1001, Columbus, Ohio 43216-1001 or call
614-466-4551 or 1-800-848-1300. The street address for the Ohio
Department of Development is 77 S. High Street, 28th floor, Co-
lumbus, Ohio 43215.
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9. Credit for Eligible Costs Associated with a Voluntary Ac-
tion (Brownfield Site Clean-Up) (R.C. 5733.34) — A taxpayer
who participated in the Ohio Environmental Protection Agency's
(OEPA) Voluntary Action Program and who received and main-
tained a “covenant not to sue” from the OEPA could apply to the
director of the Ohio Department of Development for this credit,
which was intended to encourage private sector cleanup and reuse
of industrial, commercial, or institutional properties contaminated
by hazardous substances or petroleum. Those taxpayers that were
granted the credit can claim 1/5 of the credit in each of five tax
years beginning with the tax year immediately following the cal-
endar year in which the taxpayer and the director of Development
reached a credit agreement. Each 1/5 credit amount not used in the
year in which it otherwise could have been claimed may be carried
forward for three years.

Note: The director of development’s authority to grant tax cred-
its under this program expired on June 30, 1999. So, except for
carryforward amounts this credit cannot be claimed after tax
year 2004. For additional information please contact the Ohio
Department of Development, Economic Development Division,
Office of Tax Incentives, P.O. Box 1001, Columbus, Ohio 43216-
1001 or call 614-466-4551 or 1-800-848-1300. The street address
for the Ohio Department of Development is 77 S. High Street,
28th floor, Columbus, Ohio 43215.

10.Credit for Employers that Establish On-Site Child Daycare
Center (R.C. 5733.37) — A taxpayer that establishes an Ohio li-
censed day-care center serving only children of the taxpayer's em-
ployees and located at the employees' worksite may claim a credit
equal to the lesser of $100,000 or 50% of the amount the taxpayer
incurred for equipment, supplies, labor and real property, includ-
ing renovation of real property, to establish the day-care center.
The taxpayer can claim the credit only for the tax year immedi-
ately following the taxable year in which the child daycare cen-
ter begins operations, and the taxpayer can claim the credit only
for tax years 1999, 2000, 2001, 2002 or 2003. Accordingly, no
new credit is generated for tax years after 2003. However, the
credit amount not used in the tax year claimed may be carried
forward for five taxable years. However, if the taxpayer ceases
to operate the center within the five-year carryforward period, any
unused portion of the credit is lost.

11.Ethanol plant investment credit (R.C. 5733.46 and 901.13) —
This nonrefundable franchise tax and individual income tax credit
equals 50% of the amount of money the taxpayer invests in R.C.
901.13 certified ethanol plants in the calendar year preceding the
tax year (the investment period is the calendar year preceding the
tax year regardless of whether the taxpayer’s taxable year is a cal-
endar year). The credit is limited to $5,000 per taxpayer per certi-
fied ethanol plant regardless of the number of years in which the
taxpayer makes such investments. The credit applies to tax years
2003 through 2013. Credits not used in the tax year following the
calendar year in which the taxpayer makes the investment may be
carried forward for three tax years.

12.Credit for Grape Production Property (R.C. 5733.32) — Grape
producers may claim a credit equal to 10% of the cost of quali-
fying property purchased on or after Jan. 1, 1994. Qualifying
property is any property, plant, or equipment used in growing,
harvesting or producing grapes in Ohio. Unused credit amounts
may be carried forward for seven tax years. The credit is subject
to recapture if the taxpayer disposes of the property or ceases to



use it as qualifying property within seven years after placing it
in operation.

13.Technology Investment Credit (R.C. 5733.35) — The Depart-

ment of Taxation previously referred to this credit as the
Edison Center Credit for Research and Development Inves-
tors. The Department of Development, which administers this
credit, refers to the credit as the “Technology Investment Tax
Credit.” In order to avoid confusion and for the sake of con-
sistency we have renamed the credit consistent with the name
given by the Department of Development.

Investors providing capital to certain qualifying small, Ohio-
based research and development or technology transfer compa-
nies may be eligible for a nonrefundable credit equal to 25% of
the taxpayer's at-risk investment. An investor or investor group
proposing to invest in a qualifying small, Ohio-based research
and development company or technology transfer company and
seeking to claim the credit must apply to one of the state's seven
Edison Centers for recommendation of the proposed investment.
The credit application fee for a single investor is $200 and for an
investor group is $800. The credit is evidenced by a tax credit
certificate.

Note: House Bill 1, 125th General Assembly (effective July 9,
2003) amended this credit by increasing the credit percentage to
30% in the case of investments in qualifying companies in dis-
tressed areas of the state and in EDGE business enterprises. An
“EDGE business enterprise” is an “Ohio entity” certified by the
director of administrative services as a participant in the encour-
aging diversity, growth and equity program established by the
governor’s executive order 2002-17T.

For additional information please see R.C. 122.15, 122.151,
122.152, 122.153 and 122.154 and contact the Ohio Department
of Development, Technology Division, 77 S. High Street, P.O.
Box 1001, Columbus, OH 43216-1001, or call (614) 466-3887
or 1-800-848-1300. The street address for the Ohio Department
of Development is 77 S. High Street, 28th floor, Columbus, Ohio
43215.

14.Enterprise Zone Day-Care Credit (R.C. 5709.65(A)) — If a tax-

payer holds a Tax Incentive Qualification Certificate issued by
the Ohio Department of Development and if the taxpayer reim-
burses certain new employees (see general instruction #24 and
R.C. 5709.64(A)(2)(a) to (e)) for all or part of the cost of day-care
services necessary to enable the employees to be employed at the
facility for which the certificate is issued, the taxpayer may claim
a credit equal to the amount so reimbursed up to a maximum of
$300 for each child or dependent receiving the day-care services.
The taxpayer may claim the credit for the taxable year in which
the taxpayer makes the reimbursement.

Enterprise Zone Training Credit (R.C. 5709.65(A)) — If a tax-
payer holds a Tax Incentive Qualification Certificate issued by
the Ohio Department of Development and if the taxpayer pays or
reimburses all or part of the cost of a qualified training program
for certain new employees (see general instruction #24 and R.C.
5709.64(A)(2)(a) to (e)) the taxpayer may claim for each new em-
ployee a credit equal to the amount paid or reimbursed or $1,000,
whichever is less. The taxpayer may claim the credit in the taxable
year in which the new employee completes 90 days of subsequent
employment.
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15.Research and Development Loan Repayment Credit (R.C.
5733.352,5747.331 and 166.17 through 166.21) —
New law. For taxpayers subject to the franchise tax phase-out and
the CAT phase-in, the last franchise tax report year for which the
R.C. 5733.352 nonrefundable credit for qualified research expense
will apply is the 2008 report. The franchise tax credit then auto-
matically converts to a nonrefundable credit against the CAT, and
the taxpayer can apply any unused credit carryforward toward the
taxpayer’s CAT liability as provided in R.C. 5751.52. For taxpay-
ers not subject to the franchise tax phase-out and the CAT phase-
in, the credit continues under the franchise tax. See R.C. 5733.352
and 5751.52 as enacted by House Bill 66, 126th Ohio General
Assembly.

The credit equals the borrower’s qualified research and develop-
ment loan payments during the calendar year immediately preced-
ing the tax year (regardless of whether the taxpayer’s taxable year
is a calendar year or a fiscal year). The term qualified research
and development loan payments means payments of principal and
interest on a loan made to the borrower from Ohio’s research and
development fund administered by the Ohio Department of De-
velopment.

The borrower’s credit generated as a result of its qualified research
and development loan payments made during a calendar year may
not exceed $150,000 per loan. The credit not used in the tax year
immediately following the calendar year in which the credit was
generated can be carried forward until fully used. A borrower is
eligible for the tax credit regardless of whether the borrower is
subject to the franchise or income tax. Furthermore, the borrower,
whether or not subject to the franchise tax, can assign the tax credit
to any of the following: (i) the borrower’s related member, (ii) the
owner or lessee of the eligible research and development project,
or (iii) a related member of the owner or lessee of the eligible re-
search and development project. If the borrower is a pass-through
entity and the taxpayer is a partner or member of the pass-through
entity-borrower, the taxpayer can claim a proportionate share of
the pass-through entity-borrower’s credit.

16.Credit for Taxes Paid by a Qualifying Pass-Through Entity
(R.C. 5733.0611) — Caution: Do not claim this credit as a re-
fundable credit or as a payment. A corporation that is a qualify-
ing investor in a qualifying pass-through entity can claim a non-
refundable credit equal to the corporation's proportionate share
of the tax paid by the qualifying pass-through entity. However,
in determining Ohio taxable income, a corporation claiming this
franchise tax credit must add to net income the amount claimed
as a credit to the extent that the amount was deducted or excluded
from the corporation's federal taxable income. In order to claim
this credit the qualifying investor must attach to its franchise tax
report a copy of the IRS form K-1, which indicates the qualifying
investor's proportionate share of the amount of the pass-through
entity tax for which the qualifying investor seeks to claim a credit.
For an explanation of the tax on qualifying pass-through entities
see the instructions for form IT 1140, Tax Return for Pass-Through
Entities and Trusts.

New law. House Bill 66, 126th Ohio General Assembly, changed
the order in which franchise tax credits must be used. For tax years
2006 and thereafter the credit for tax paid by a qualifying pass-
through entity is deductible after all other nonrefundable credits (see
the new credit order in R.C. 5733.98 as amended by House Bill 66).
Furthermore, the credit for tax paid by a qualifying pass-through



entity, unlike other nonrefundable credits, is not subject to the R.C.
5733.01(G)(2) phase-out factor; rather, the credit for tax paid by
a qualifying pass-through entity is recoverable at 100% over the
course of the phase-out whether or not the taxpayer is subject to the
franchise tax phase-out. However, consistent with the franchise tax
phase-out, the tax a pass-through entity must pay on the distributive
shares of its Ohio income that pass through to the its qualifying in-
vestors which are subject to the franchise tax phase-out also phases
out (see the table on page 4 of these instructions).

SCHEDULE B-3
RELATED ENTITY ADJUSTMENTS AND
RELATED MEMBER ADJUSTMENTS
R.C. SECTIONS 5733.04(1)(12) & (1)(13), 5733.042,
5733.054 AND 5733.055

Note: If the taxpayer is included in a combined franchise tax report, com-
plete Schedule B-3 (Combined) on form FT 1120C (rather than Schedule
B-3 on form FT 1120). Nonbusiness capital gains and capital losses at-
tributed to a member of a combined report from a related entity's sale or
other disposition of dividend producing property are separately allocable
by each member. All other related entity and related member adjustments
are apportionable and are computed on a combined basis. See the May 6,
1992, franchise tax information release “Schedule B-3 (Combined) - Re-
lated Entity and Related Member Adjustments for Corporations Included
in a Combined Franchise Tax Report.” The information release is avail-
able on the department’s Web site.

Related Entity Adjustments

Line 1 — Related entity gains (losses) from sale of investments.

A taxpayer must add to (and deduct from) federal taxable income,
line 28 of IRS form 1120 or line 24 of IRS form 1120A, the taxpay-
er’s proportionate share of a nontaxpayer related entity's gains (and
losses) from sales, exchanges, or other dispositions of investments in
the stock or debt of another entity if at any time during the 24-month
period commencing 12 months prior to the date of sale, exchange,
or other disposition and ending 12 months after the date of sale, ex-
change or other disposition the taxpayer and its related entities owned
in the aggregate at least 50% of the stock or debt of the entity whose
stock or debt was sold.

The term “related entity” means any of the following:

¢ An individual stockholder, or a member of the stockholder's fam-
ily enumerated in I.R.C. section 318, if the stockholder and the
members of the stockholder's family own directly or indirectly, in
the aggregate, at least 50% of the value of the taxpayer's outstand-
ing stock;

* A stockholder, or stockholder's partnership, estate, trust, or cor-
poration, if the stockholder and the stockholder's partnerships,
estates, trusts and corporations own directly or indirectly, benefi-
cially or constructively, in the aggregate, at least 50% of the value
of the taxpayer's outstanding stock;

* A corporation, or a party related to the corporation in a manner
that would require I.R.C. section 318 attribution of stock from the
corporation to the party or from the party to the corporation, if the
taxpayer owns directly or indirectly, in the aggregate, at least 50%
of the value of the corporation's outstanding stock.

The I.R.C. section 318 attribution rules apply to the above.

A “taxpayer” is a corporation subject to the Ohio corporation fran-
chise tax. A “nontaxpayer” is an entity not subject to the Ohio corpo-
ration franchise tax.
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Upon audit you may be asked to provide a schedule containing the

following information for each gain and each loss attributed to the

taxpayer and recognized by a nontaxpayer related entity from the
related entity's sale, exchange, or other disposition of stock or debt
described above:

a. The name of the related entity which sold, exchanged, or other-
wise disposed of the stock or debt;

b. The name of the entity whose stock or debt was sold, exchanged,
or otherwise disposed of by the related entity and a description of
the property sold;

¢. The amount of gain or loss recognized for federal income tax pur-
poses by the related entity from each sale, exchange or other dis-
position;

d. The amount of the taxpayer's proportionate share of the related
entity's gain or loss from the sale, exchange or other disposition of
stock or debt based upon the taxpayer's direct, indirect, beneficial
or constructive ownership of the outstanding stock of the related
entity immediately prior to the direct or indirect sale, exchange or
other disposition; and

e. A description of the ownership relationship between the taxpayer
and the related entity which sold the stock or debt and a descrip-
tion of the ownership relationship between the related entity and
the entity whose stock or debt was sold by the related entity.

Enter on line 1 the total net gain or net loss from all transactions
described above.

Line 2 — Related entity gains (losses) from sale of other intangible
property.

A taxpayer must add to (and deduct from) federal taxable income,
line 28 of IRS form 1120 or line 24 of IRS form 1120A, the tax-
payer’s proportionate share of a nontaxpayer related entity's gains
(and losses) from sales, exchanges, or other disposals of intangible
property other than stock, securities and debt if the intangible prop-
erty was owned or used at any time prior to the sale by either the
taxpayer or by a related entity that was a taxpayer at any time during
the related entity's ownership or use of the property.

Enter on line 2 the total net gain or net loss from all transactions
described above. Upon audit you may be asked to provide a schedule
containing information similar to that described in line 1 for each
gain and each loss attributed to the taxpayer and recognized by a
nontaxpayer related entity from the related entity's sale, exchange,
or other disposition of intangible property other than stock, securities
and debt.

Line 4 — Allocable portion of total related entity gains (losses).
Enter on line 4 the total related entity gain or loss that is attributed to
the taxpayer and allocable nonbusiness income.

Note: For taxable years ending on or after June 26, 2003, gains
and losses attributed to the taxpayer from a related entity's sale,
exchange, or other disposition of intangible property are alloca-
ble within and without Ohio only if that income is nonbusiness
income. If the income attributed to the taxpayer is nonbusiness
income, allocate the income following the instructions for Sched-
ule C, line 2.

Line 10 — Related entity gains (losses) allocable to Ohio.

Enter on line 10 the total related entity gain or loss that is attributed
to the taxpayer and nonbusiness income allocable to Ohio. See the
note above.



Line 11 — Add excess related entity loss.

Add each related entity loss deducted from federal taxable income on
lines 1 and 2 of this schedule to the extent the loss actually allocated
and apportioned to Ohio and to other states which impose a tax on or
measured by net income exceeds the total loss. The addition is lim-
ited to that portion of the loss actually allocated to Ohio on line 10 or
apportioned to Ohio on line 9.

A taxpayer claiming a deduction for related entity losses on lines 1 or

2 of Schedule B-3 and making the addition required on line 11 may

be required upon audit to furnish a schedule containing the following

information for each loss for which an addition is made:

a. The name of each state in which the loss was deducted for pur-
poses of computing a tax on or measured by net income;

b. The apportionment ratio in each state in which the loss was de-
ducted;

c. The amount of the loss actually allocated or apportioned to each
state which imposes a tax on or measured by net income;

d. The amount of the loss actually allocated or apportioned to Ohio;

e. The amount by which the loss allocated and/or apportioned to
Ohio and to other states exceeds the total loss; and

f. The smaller of the amount from line d or line e above.

Enter on line 11 as a positive number the sum of the amounts from
f above.

Line 12 — Deduct excess related entity gain.

Line 12 grants relief in those circumstances where the related entity
gain subjected to tax by Ohio and by other states exceeds the total
gain. On line 12 a taxpayer may deduct each gain added to federal
taxable income on lines 1 and 2 of this schedule to the extent the gain
actually taxed by Ohio and by other states which impose a tax on
or measured by net income exceeds the total gain. The deduction is
further limited to the portion of the gain actually allocated to Ohio on
line 10 or apportioned to Ohio on line 9.

A taxpayer claiming a deduction on line 12 may be required upon

audit to furnish a schedule containing the following information for

each gain for which the deduction is claimed:

a. The name of each state which imposed on the gain a tax on or
measured by net income;

b. The apportionment ratio in each state which imposed a tax on the
gain;

c. The amount of the gain actually allocated or apportioned to each
state which imposed tax on the gain;

d. The amount of the gain actually allocated or apportioned to
Ohio;

e. The amount by which the gain allocated and/or apportioned to
Ohio and to other states exceeds the total gain; and

f. The smaller of the amount from line d or line e above.

Enter on line 12 the sum of the amounts from line f above.

Related Member Adjustments

Line 6 — Interest expense and intangible expense paid to related
members.

Enter on line 6 the sum of (i) interest expense paid or accrued to all
related members described in A. through F. below, (ii) intangible ex-
penses paid or accrued to all related members described in A. through
F. below and (iii) excess interest paid or accrued to related members
described in G. below.
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Definitions for purposes of this adjustment

+ “Related member” means a person that, with respect to the tax-
payer during all or any portion of the taxable year, is any of the
following: (i) a “related entity” as defined in division (1)(12)(c) of
R.C. 5733.04 (summarized in the instructions for line 1 above),
(i1) a “component member” as defined in I.R.C. section 1563(b),
or (iii) a person to whom or from whom there is attribution of
stock ownership in accordance with IRC section 1563(¢e) except
that “20%” shall be substituted for “5%” wherever “5%” appears
in L.R.C. section 1563(e).

*  “Interest expense” includes but is not limited to amounts deduct-
ed under L.R.C. section 163.

« “Intangible expenses” are expenses and costs for the use of in-
tangible property. Such expenses include but are not limited to
losses from factoring transactions and discounting transactions
and royalty, patent, technical and copyright fees, licensing fees
and other similar expenses deducted for purposes of determining
taxable income under the I.R.C.

* An “excess interest rate” is an interest rate that exceeds by more
than 3% the greater of (i) the annual interest rate prescribed by
R.C. 5703.47 in effect at the time of the origination of the indebt-
edness or (ii) the annual interest rate prescribed by R.C. 5703.47
in effect at the time the taxpayer paid, accrued or incurred the
interest expense.

A taxpayer must add to its federal taxable income the following: (i)
all interest expense and intangible expenses which the taxpayer paid
or accrued to related members described in A. through F. below and
(i) excess interest paid to related members described in G below:

A. A related member whose activities in any one state are primarily
limited to the maintenance and management of (i) intangible in-
vestments or (ii) intangible investments of corporations, business
trusts, or other similar entities;

. Arelated member that is a personal holding company as defined in
I.R.C. section 542 without regard to the stock ownership require-
ments set forth in I.R.C. section 542(a)(2);

. Anoncorporate related member that is directly or indirectly owned
in whole or in part by a personal holding company as defined in
I.R.C. section 542 without regard to the stock ownership require-
ments set forth in I.R.C. section 542(a)(2);

. A related member that is an I.R.C. section 552 foreign personal
holding company;

. Anoncorporate related member that is directly or indirectly owned
in whole or in part by an L.R.C. section 552 foreign personal hold-
ing company; and
A related member if that related member or another related mem-
ber directly or indirectly paid or accrued interest expenses or in-
tangible expenses. However, this portion of the law is applicable
only if within a 120-month period commencing three years prior
to the beginning of the tax year and ending seven years after the
beginning of the tax year the related member directly or indirectly
paid or accrued such amounts to one of the five related members
listed in A through E directly above.

. Any related member other than those described in A. through F.
above, to which the taxpayer paid interest at an “excess interest
rate.”

Example: The annual rate prescribed by R.C. 5703.47 for 2005 is
5%. If during 2005 a taxpayer paid or accrued interest expense to a
related member not described in A. through F. above, at the rate of
12% on indebtedness that originated in 2005, the excess interest rate
is 4% (the 12% actual rate minus the sum of the 5% R.C. 5703.47



rate and the 3% R.C. 5733.042 allowance). The taxpayer must add
to federal taxable income only the excess interest expense. In this
example the excess interest expense is the difference between the
interest paid or accrued to the related member at the actual 12%
rate and the interest that would have been paid or accrued had the
rate been 8%.

The interest expense and intangible expense adjustments do not apply
to the extent the taxpayer's increased tax would have been avoided
by filing a combined franchise tax report with the related member to
which the taxpayer paid the interest expense or intangible expense.
In addition, the interest expense and intangible expense adjustments
do not apply where both of the following conditions are met: (i) the
transaction did not have as a principal purpose the avoidance of Ohio
franchise tax and (ii) the related member to whom the taxpayer paid
interest expense and/or intangible expense, during the same taxable
year directly or indirectly paid, accrued, or incurred such amounts to
persons who were not related members.

If the taxpayer’s additional franchise tax attributable to the re-
lated member adjustments is not paid within one year after the
date the report is filed, the tax commissioner may charge a penal-
ty equal to twice the interest charged. However, the penalty does
not apply if the additional tax (i) is less than 10% of the total
franchise tax and (ii) is less than $50,000. This penalty is in addi-
tion to any other applicable penalties and charges.

If the taxpayer is required to enter an amount on line 6, the taxpayer

may be required upon audit to provide a schedule containing the fol-

lowing information with respect to each related member to which the
taxpayer paid or accrued intangible expense or interest expense:

*  Whether the related member is (i) a related member described in
A through F or (ii) a related member described in G;

* For related members described in A through F to which the tax-
payer paid intangible expense, (i) the amount paid and (ii) a de-
scription of the intangible property that the taxpayer paid the re-
lated member to use;

* For related members described in A through F to which the tax-
payer paid interest expense, (i) the amount paid, (ii) the amount of
the taxpayer's indebtedness to the related member at the beginning
and at the end of the taxpayer's taxable year, (iii) the interest rate
on the indebtedness and (iv) the date the indebtedness originated;

» For related members described in G to which the taxpayer paid
excess interest expense, (i) the excess interest paid, (ii) the total
interest paid, (iii) the actual interest rate on the indebtedness, (iv)
the amount of the taxpayer's indebtedness to the related member
at the beginning and at the end of the taxpayer's taxable year and
(v) the date the indebtedness originated.

Line 13 — Deduct related members’ net interest income and net
intangible income taxed by other states.

A taxpayer may deduct an amount equal to the sum of each related
member's “net interest income” (defined below) and “net intangible
income” (defined below) actually allocated and apportioned to other
states that impose a tax on or measured by income. The deduction
is limited to the increase in Ohio taxable income resulting from the

adjustments required by Schedule B-3, line 6.

Net interest income is the excess of interest received by a related
member from the taxpayer over interest expenses and costs paid or
accrued by the related member to another related member described
in A through G above (see instructions for line 6).
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Net intangible income is the excess of income received by a related
member from the taxpayer for the taxpayer's use of intangible prop-
erty over intangible expenses paid or accrued by the related member
to another related member described in A through G above.

For purposes of this deduction, related members receiving such in-
come from the taxpayer and paying such expenses are limited to
those related members described in A through G above.

Taxpayers who are claiming a deduction on line 13 may be required
upon audit to furnish a schedule containing the following additional
information for each related member that received from the taxpayer
interest income or income for the use of intangible property:
a. The names of all other states which imposed on the related mem-
ber a tax on or measured by income. For purposes of this deduc-
tion the term “other states” does not include those states under
whose laws the taxpayer files or could have elected to file with the
related member, or the related member files or could have elected
to file with another related member, a combined income tax report
or return, a consolidated income tax report or return, or any other
report or return where such report or return is due because of the
imposition of a tax measured on or by income and such report or
return results in the elimination of the tax effects from transactions
directly or indirectly between either the taxpayer and the related
member or between the related member and another corporation
if such other corporation, during a 120-month period commencing
three years prior to the beginning of the tax year and ending sev-
en years after the beginning of the tax year, directly or indirectly
paid, accrued or incurred intangible expenses and costs or interest
expenses and costs to an entity described in A through E above.
See instructions for line 6;
the related member's interest expense which it paid or accrued to
other related members described in A through G above;
c. the related member's intangible expenses which it paid or accrued
to other related members described in A through G above;
d. the related member's net interest income (defined above);
the related member's net intangible income (defined above);
f. the related member's apportionment ratio in each state listed in (a.)
above; and
the related member's net interest income and net intangible income
which it actually allocated or apportioned to each state which im-
posed tax on the income.

@

Enter on line 13 the smaller of the following:

* The sum of all related members’ net interest income and net in-
tangible income actually allocated and apportioned to other states
that imposed a tax on or measured by income, or

» The taxpayer's increase in Ohio taxable income resulting from the
adjustments required by R.C. 5733.042 (that is, the amount on line
6 of this schedule multiplied by the taxpayer's Schedule D Ohio
apportionment ratio.)

For further information regarding the related entity and related mem-
ber adjustments, please contact the Department of Taxation, Corpo-
ration Franchise Tax, P.O. Box 2476, Attn: Related Entity/Related
Member, Columbus, Ohio 43216-2476.

Tax Commissioner Rules
Applicable to the Ohio Corporation Franchise Tax

5703-1-12
5703-5-01

Requests for an opinion of the tax commissioner
Definitions applicable to Rules 5703-5-01 to 5703-5-
05 of the Administrative Code



5703-5-02

5703-5-03

5703-5-04

5703-5-06
5703-5-08

5703-5-09

5703-5-10

Date as of which the value of a taxpayer's issued and
outstanding stock is determined

Dates on which a taxpayer's taxable year begins and
ends

Changes of a taxpayer's annual accounting period
Note: Effective for tax years 2005 and thereafter the
Department of Taxation amended Rule 5703-5-04 to
clarify when a taxpayer’s annual accounting period
changes and to eliminate income proration for fran-
chise taxable years that exceed one year in length.
Combined reporting of the corporation franchise tax
Books from which the value of issued and outstand-
ing shares of stock is determined under the net worth
basis of the corporation franchise tax

Allocating and apportioning income of airlines
Note: Rule 5703-5-09 was rescinded effective March
21, 2002 as a result of the Board of Tax Appeals deci-
sion in Delta Airlines, Inc. v. Tracy, BTA No. 96-T-
471 & 96-T-472 (1-12-2001).

Corporate franchise tax; accounts maintained under
Statement of Financial Accounting Standards No.
106.

INFORMATION RELEASES

Since 1991 the Corporation Franchise Tax Division has issued the
following information releases:

Income and Franchise Tax Updates, December 2004

Questions Regarding Ohio’s New Manufacturing Machinery and
Equipment Tax Credit — R.C. 5733.33 & 5747.31, September
2004 — Revised February 2005

The Franchise Tax Effects of the I.R.C. Section 338(h)(10) Elec-
tion, June 2004

Sales Factor Situsing Revisions, April 2004

Ohio Bonus Depreciation Adjustment and the Internal Revenue
Code's Passive Activity Loss, Basis Limitation and At-Risk Rules,
November 2002

Recently-Enacted Ohio Legislation Affects Depreciation Deduc-
tions for Taxable Years Ending in 2001 and Thereafter, July 2002
— Revised July 2005

Pass-through Entity Tax: Certain Estimated Tax Payments Due
Sept. 16, 2002, July 3, 2002

Corporate Franchise Tax — Nexus Standards, September 2001
Corporation Franchise Tax Nexus for Nonresident Limited Part-
ners Following the UCOM Decision, March 15, 2001
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L.R.C. Section 482 Study: Taxpayers seeking to Avoid Ohio Cor-
porate Franchise Tax Report Required or Expanded Combina-
tions, June 23, 2000 — Revised January 2005

Withdrawal of Special Instructions, Oct. 31, 1997

Am. Sub. H.B. No. 215, 122nd General Assembly (Budget Bill),
Summary of Franchise Tax & Income Tax Provisions, Sept. 18,
1997

IRS ‘Check the Box’ Entity Selection Regulations, Aug. 19, 1997
Revisions to May 6, 1996 Information Release, June 18, 1996
Alternative 20% Credit, May 7, 1996

Examples Setting Forth the Division's Interpretation of Ohio Re-
vised Code Sections 5733.33 and 5747.31, ‘Second Credit for
Purchases of New Manufacturing Machinery and Equipment,’
May 6, 1996

Second Credit for Purchases of New Manufacturing Machinery
and Equipment, Sept. 22, 1995

20% Threshold Test Credit for Purchases of New Manufacturing
Machinery and Equipment, Sept. 21, 1995

Newly Enacted Investment Tax Credit Law, Oct. 14, 1994
Recently Enacted Legislation Revises the Requirements for Cor-
porations Paying Corporate Franchise Tax by Electronic Funds
Transfer (EFT), July 31, 1994

Taxation of S Corporations and Their Shareholders, July 31,
1994

New Legislation Requires Certain Corporations to Pay Corporate
Franchise Tax by Electronic Funds Transfer, Oct. 29, 1993

Safe Harbor Leases: Franchise Tax Policy Change, Nov. 10, 1992
Application of Ohio Revised Code Section 5733.053 (Transferor
Statute) to the Merger of a C Corporation into an S Corporation,
Sept. 24, 1992

Schedule B-3 (Combined) — Related Entity and Related Member
Adjustments for Corporations Included in a Combined Franchise
Tax Report, May 6, 1992

Exempt Federal Interest, Jan. 9, 1992

Credit for Investment in Qualified Subsidiaries, July 16, 1991
Taxpayer Elected Franchise Tax Combinations, May 15, 1991
Foreign Technical Service Fee Deductions, May 15, 1991.

Tax information releases are not “Opinions of the Tax Commission-
er” within the meaning of R.C. section 5703.35. Nevertheless, the
releases do reflect the Department of Taxation's interpretation of the
law. Information releases are available on the department’s Web site.



Many of the Department of Taxation’s forms are available on the Internet at: http://www.tax.ohio.gov.

Ohio Franchise Tax Forms

Latest Revision Date

FT COM Request for Permission to File or to Amend a Combined Corporation Franchise Tax Report 07/00
FT 1120E Declaration of Estimated Corporation Franchise Tax 12/05
FT 1120ER Application for Automatic Extension 12/05
FT 1120EX Request for an Additional Extension of Time for Filing Corporation Franchise Tax Report 12/05
FT 1120 Corporation Franchise Tax Report 12/05
FT 1120VL Valuation Limitation on Gains and Losses from Sales or Exchanges of Property 07/00
FT 1120C Corporation Franchise Tax (Combined Report) 12/05
FT WAIVER  Consent to Extend the Time to Assess or Refund the Ohio Corporation Franchise Tax 05/02
FT OTAS Ohio Taxpayers’ Affiliation Schedule 12/05
FT 1120F1 Corporation Franchise Tax Report for Financial Institutions 12/05
FT 1120S Notice of S Corporation Status 12/05
FT REF Application for Corporation Franchise Tax Refund 12/02
FT PR Petition for Reassessment 11/02
FT HELP Special Handling Notice 09/05
FT QHC Qualifying Holding Company Election No Revisions
FT ELECTRIC Supplemental Schedules for Electric Companies 12/05
FT TELCO Supplemental Schedule for Local Exchange Telephone Companies 12/05
Grant Request Form 12/05
Bonus Depreciation and/or IRC Section 179 Add-Back Years and Deduction Years
*Add-Back Franchise Tax Years (Report Years) during which 1/5 of the Bonus Depreciation and/or
Tax Year IRC section 179 Add-Back is Deducted
2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014
2002 1/5 1/5 1/5 1/5 1/5
2003 1/5 1/5 1/5 1/5 1/5
2004 1/5 1/5 1/5 1/5 1/5
2005 1/5 1/5 1/5 1/5 1/5
2006 1/5 1/5 1/5 1/5 1/5
2007 1/5 1/5 1/5 1/5 1/5
2008 1/5 1/5 1/5 1/5 1/5
2009 175 1/5 1/5 1/5 1/5

*The “add-back tax year” is the franchise tax report year in which the taxpayer added back 5/6 of the I.R.C. section 168(k) bonus depreciation

2. 66

amount and/or 5/6 of the taxpayer’s “qualifying section 179 depreciation expense.”

For those taxpayers subject to the franchise tax phase-out, both the add-back and the deduction will end with the 2009 franchise tax report.
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The Order in Which Taxpayers Must Claim Nonrefundable Franchise Tax Credits!

Credit Nonrefundable Credit Carryforward R.C. Section
No. Period
1. Credit Allowed to Financial Institutions for Dealer in Intangibles Tax Paid by a
Member of the Financial Institution’s Qualifying Controlled Group? 5733.45
2. Credit for Qualifying Affiliated Groups (due to Related Entity and Related Member
Adjustments) Not Applicable | 5733.068
3. Credit for Savings and Loan Association Fees? 5733.063
4. Credit for Recycling and Litter Prevention Donations None 5733.064
5. Credit for Maintaining Railroad Crossing Warning Devices None 5733.43
6. | Job Retention Credit Three years 5733.0610(B) &122.171
7. Second Credit for Purchases of New Manufacturing Machinery and Equipment Three years 5733.33
(7.5%/13.5% Credit)
8. | Job Training Credit Three years 5733.42
9. | Credit for Qualified Research Expense Seven years 5733.351
10. Credit for Eligible New Employees in an Enterprise Zone Three years 5709.66
11. Credit for Eligible Costs Associated with a Voluntary Action (Brownfield Site Clean-Up)| Three years 5733.34 and 122.19
12. | Credit for Employers that Establish On-Site Child Day-Care Centers (no new credit —
carryforward amounts only) Five years 5733.37
13. Ethanol Plant Investment Credit Three years 5733.46 and 901.13
14. Credit for Grape Production Property Seven years 5733.32
15. | Technology Investment Credit (formerly known as the Edison Center Credit for 15 years 5733.35,122.15, 122.151,
Research and Development Investors) 122.152,122.153, & 122.154
16. Enterprise Zone Day Care and Training Credits Unlimited* 5709.65(A)
17. | Electric Company Credit for Using Ohio Coal* Three years 5733.39
18. | Credit for Small Telephone Companies® None 5733.57
19. Telephone Company Credit for Eligible Nonrecurring 9-1-1 Charges® Unlimited 5733.55
20. | Telephone Company Credit for Providing Programs to Aid the Communicatively Unlimited 5733.56
Impaired®
21. | Research and Development Loan Repayment Credit Unlimited* 5733.352 and 166.17
thru 166.21
22. Credit for Taxes Paid by a Qualifying Pass-Through Entity Unlimited* 5733.0611

* Unlimited — Unused credit amounts may be carried forward until fully utilized

Note 1: The above table reflects the amendments to the order in which nonrefundable franchise tax credits are recovered as enacted by House Bill
66:

— The research and development loan repayment credit is recovered immediately before the credit for tax paid by a qualifying pass-through entity.

— The R.C. 5733.0611 credit for tax paid by a qualifying pass-through entity is recovered after all other nonrefundable credits.

— The R.C. 122.173 manufacturer’s grant is recovered after all the above listed nonrefundable credits and before all refundable credits.
The R.C. 5733.49 credit for losses on loans to the Ohio venture capital program is not included in the table because this credit cannot be claimed
until the beginning of the fifth years after the June 25, 2004 date that the Ohio Venture Capital Authority established its investment policy. In addi-
tion, several credits listed in R.C. 5733.98 have expired; expired credits not included in the table are: (i) the subsidiary corporation credit under
R.C. 5733.067, (ii) the credit for employers that enter into agreements with child day-care centers under R.C. 5733.36, (iii) the credit for employers
that reimburse employee child day-care expenses under R.C. 5733.38, (iv) the credit for purchases of lights and reflectors for tractors under R.C.
5733.44, (v) the credit for purchases of new manufacturing machinery and equipment under R.C. 5733.31 or 5733.311 and (vi) the export sales
credit under R.C. 5733.069.

Note 2: Credits #1 and #3 apply only to financial institutions and are addressed in the instructions for financial institutions.

Note 3: The R.C. 5733.33 second credit for purchases of new manufacturing machinery and equipment (7.5%/13.5% credit) applies to taxable years
ending on or before June 30, 2005. For taxable years ending after June 30, 2005 the credit is replaced by the R.C. 122.172 and 122.173 nonrefunda-
ble grant. The grant is claimed after all nonrefundable credits and before all refundable credits and is not included in the table.

Note 4: Credit #17 applies only to electric companies. See the supplemental instructions for electric companies.

Note 5: Credits #18, #19 and #20 apply only to telephone companies. See the supplemental instructions for telephone companies.
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A Comparison of the R.C. Section 5733.33 Manufacturer’s Credit
To the R.C. Section 122.173 Manufacturer’s Grant
House Bill 66 (the Budget Bill), 126th Ohio General Assembly

5733.33 Credit

122.173 Grant

Applies to taxable years ending:

*Before July 1, 2005. See R.C. 5733.33(B)(1).

*On or after July 1, 2005. See R.C.
122.172(B)(1).

Qualifying purchase period:

July 1, 1995 to June 30, 2005. See R.C.
5733.33(A)(4).

July 1, 1995 to June 30, 2005. See R.C.
122.173(A)(4).

New manufacturing M&E must be
installed by:

June 30, 2006. See R.C. 5733.33(B)(1).

June 30, 2006. See R.C. 122.173(B)(1).

In computing the credit/grant for purchases
of qualifying M&E for the purchase period

1/1/05 to 6/30/05, can the taxpayer multiply

the county average baseline year purchases

by ¥2?

No. There is no statutory provision for
adjusting the base.

No. There is no statutory provision for
adjusting the base.

If the taxpayer should later be required to
repay the credit (because of Cuno), does the
R.C. 122.173 grant automatically become
available to the taxpayer for taxable years
ending before July 1, 2005?

Not applicable.

Yes. See R.C. 122.172(C).

Order in which credit/grant must by
claimed:

As provided in R.C. 5733.98.

After all nonrefundable credits and before
refundable credits. See R.C. 122.172(A).

Is the credit/grant refundable or
nonrefundable?

Nonrefundable. See R.C. 5733.33(B)(1).

Nonrefundable. See R.C. 122.172(B)(2).

Can the credit/grant reduce the tax below
the minimum fee?

No.

No. See R.C. 122.172(B)(2).

If the taxpayer is subject to the franchise tax
phase-out and CAT phase-in, does the
phase-out factor apply to the credit? To the
grant?

Yes. See R.C. 5733.01(G)(2).

Yes. See R.C. 122.173(J).

After the franchise tax phase-out, can the
unused credit/grant amounts be applied
against the CAT?

No. There is no statutory authority for applying
the credit against the CAT.

No. There is no statutory authority for applying
the credit against the CAT.

Is a “notice of intent” required as a
prerequisite for claiming the credit? If so,
by what date?

Yes. Notice of intent must be filed by the date
of a timely filed return, including extensions,
for the taxable year that includes Sept. 30, 2005.
See R.C. 5733.33(E).

Yes. Notice of intent must be filed by the date
of a timely filed return, including extensions,
for the taxable year that includes Sept. 30,
2005. See R.C. 122.173(E).

If a notice of intent was properly filed Not applicable. Yes. See R.C. 122.173(E).
pursuant to R.C. 5733.33(E), will that notice

be considered a notice of intent to claim the

R.C. 122.173 grant?

Must the taxpayer complete a credit/grant No. Yes. See R.C. 122.172(B)(2).

request form and file it with the tax return
for the taxable year in which the credit/
grant is claimed?

*Both the R.C. 5733.33 credit and the R.C. 122.173 grant appear on the 2006 franchise tax form. The credit applies to taxpayers whose taxable year
ended before July 1, 2005; the grant applies to taxpayers whose taxable year ended on or after July 1, 2005. For tax years 2007 and thereafter only

the grant will be shown on the form.
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Notice of Intent Filing Deadlines for the 7.5%-13.5% Manufacturer’s Credit/Grant
The Latest Possible Due Date of the Franchise Tax Report
for the Taxpayer’s Taxable Year That Includes Sept. 30, 2005
R.C. 5733.33(E) and R.C. 122.173(E)

R.C. 5733.33(E.). A taxpayer purchasing new manufacturing machinery and equipment and intending to claim the credit shall file, with the Depart-
ment of Development, a notice of intent to claim the credit on a form prescribed by the department of development. The department of development
shall inform the tax commissioner of the notice of intent to claim the credit. No credit may be claimed under this section for any manufacturing ma-
chinery and equipment with respect to which a notice was not filed by the date of a timely filed return, including extensions, for the taxable year that
includes Sept. 30, 2005.

R.C. 122.173(E). A taxpayer purchasing new manufacturing machinery and equipment and intending to claim the grant shall file, with the depart-ment
of development, a notice of intent to claim the grant on a form prescribed by the department of development. The department of development shall
inform the tax commissioner of the notice of intent to claim the grant. No grant may be claimed under this section for any manufacturing ma-chinery
and equipment with respect to which a notice was not filed by the date of a timely filed return, including extensions, for the taxable year that includes
Sept. 30, 2005, but a notice filed on or before such date under division (E) of section 5733.33 of the Revised Code of the intent to claim the credit under
that section or section 5747.31 of the Revised Code also shall be considered a notice of intent to claim a grant under this section.

« If the taxpayer’s taxable year ending in 2005 ended before Sept. 30, 2005, then the franchise tax report that will include Sept. 30, 2005 is the 2007
report.
— Assuming a valid Ohio franchise tax extension, the latest possible due date of the 2007 franchise tax report for taxpayers having a fiscal year en-
ding between Jan. 31, 2006 and July 31, 2006 is May 31, 2007.
— Assuming valid federal and Ohio extensions, the latest possible due date of the 2007 franchise tax report for taxpayers having an Aug. 31, 2006
fiscal year end is June 15, 2007.

« If the taxpayer’s taxable year ending in 2005 ended on or after Sept. 30, 2005, then the franchise tax report that will include Sept. 30, 2005 is the

2006 report.

— Assuming valid Ohio and federal extensions, the latest possible due date of the 2006 franchise tax report for taxpayers having a Sept. 30, 2005
fiscal year end is July 15, 2006.

— Assuming valid Ohio and federal extensions, the latest possible due date of the 2006 franchise tax report for taxpayers having an Oct. 31, 2005
fiscal year end is Aug. 15, 2006.

— Assuming valid Ohio and federal extensions, the latest possible due date of the 2006 franchise tax report for taxpayers having a Nov. 30, 2005
fiscal year end is Sept. 15, 2006.

— Assuming valid Ohio and federal extensions, the latest possible due date of the 2006 franchise tax report for taxpayers having a Dec. 31, 2005
calendar year end is Oct. 15, 2006.

Notices of Intent Filing Deadlines
(Assuming the Taxpayer Has Valid Ohio and Federal Extensions*)

Taxable year Taxable year Franchise tax Last possible date for filing the
Ending that includes report for the | notices of intent (assuming that the
09/30/05 taxable year that | taxpayer has valid Ohio and federal
includes 09/30/05 extensions)

01/31 02/01/05 to 01/31/06 2007 05/31/07
02/28 03/01/05 to 02/28/06 2007 05/31/07
03/31 04/01/05 to 03/31/06 2007 05/31/07
04/30 05/01/05 to 04/30/06 2007 05/31/07
05/31 06/01/05 to 05/31/06 2007 05/31/07
06/30 07/01/05 to 06/31/06 2007 05/31/07
07/31 08/01/05 to 07/31/06 2007 05/31/07
08/31 09/01/05 to 08/31/06 2007 06/15/07
09/30 10/01/04 to 09/30/05 2006 07/15/06
10/31 11/01/04 to 10/31/05 2006 08/15/06
11/30 12/01/04 to 11/30/05 2006 09/15/06
12/31 01/01/05 to 12/31/05 2006 10/15/06

*If the taxpayer does not have valid federal and Ohio extensions, then the last possible date for filing the notices of intent must be adjusted
accordingly.

The notice of intent is available and can be filed on line at the Department of Development’s Web site: odod.state.oh.us. Click on (1) for Busi-
ness, Business Incentives, Tax Credits, (2) Ohio Manufacturing Machinery and Equipment Grant/Ohio Manufacturing Machinery and Equipment
Investment Tax Credit, (3) Notice of Intent for the applicable purchase year.
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Second Credit for Purchases of New Manufacturing Machinery and Equipment (R.C. 5733.33and 5747.31)

and Grant for Purchases of New Manufacturing Machinery and Equipment (R.C. 122.172 and 122.173)

Pu\r(ggsse Franchise tax years (report years) in which 1/7 grant amounts are claimed
1997 | 1998 | 1999 | 2000 | 2001 | 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 | 2012

7/1/95 to
12/31/95 1/7 1/7 1/7 1/7 1/7 1/7 1/7

1996 1/7 1/7 1/7 1/7 1/7 1/7 1/7

1997 1/7 1/7 1/7 1/7 1/7 1/7 1/7

1998 1/7 1/7 1/7 1/7 1/7 1/7 1/7

1999 LA/ S VI e VA I VA R VI O VI I

2000 1/7 1/7 1/7 1/7 1/7 1/7 1/7

2001 1/7 1/7 1/7 1/7 1/7 1/7 1/7

2002 1/7 1/7 1/7 1/7 1/7 1/7 1/7

2003 1/7 1/7 1/7 1/7 1/7 1/7 1/7

2004 1/7 1/7 1/7 1/7 1/7 1/7 1/7
1/1/05 to
6/30/05 1/7 1/7 1/7 1/7 1/7 1/7 1/7

The R.C. 5733.33 credit applies to the taxpayer’s taxable years ending on or before June 30, 2005; the R.C. 122.173 grant applies to the taxpayer’s
taxable years ending after June 30, 2005. See R.C. 5733.33, 122.172 and 122.173 as enacted by House Bill 66, 126th Ohio General Assembly.

For those taxpayers subject to the franchise tax phase-out and the CAT phase-in, the grant does not apply to report years 2010, 2011 and 2012
because for such taxpayers the franchise tax will end with the 2009 report, and the unused 1/7 grant amounts cannot be recovered against the CAT.
Franchise taxpayers not subject to the phase-out and eligible for the grant may continue to claim their remaining 1/7 grant amounts after the 2009
report. Individual income taxpayers may also continue to claim their remaining 1/7 grant amounts against their Ohio individual income tax liability
just as before the enactment of House Bill 66.

Purchase Year

7/1/95-12/31/95
1996
1997
1998
1999
2000
2001
2002
2003
2004
1/1/05 - 6/30/05

Base Years

1992, 1993, 1994
1992, 1993, 1994
1992, 1993, 1994
1992, 1993, 1994
1993, 1994, 1995
1994, 1995, 1996
1995, 1996, 1997
1996, 1997, 1998
1997, 1998, 1999
1998, 1999, 2000
1999, 2000, 2001

The taxpayer must claim 1/7 of the credit (grant) in each of the seven years
following the purchase year. Each 1/7 amount that cannot be used in the year in
which it otherwise could have been claimed may be carried forward for three
years. The amount carried forward is used before the 1/7 amount for the subse-
quent year.

The credit (grant) is separately computed for each Ohio county for each purcha-
se year;

The credit (grant) is based upon purchases of qualifying equipment during a
calendar year (the purchase year) even if the taxpayer has a fiscal year end;

For purchases after 12/31/00 a “qualifying controlled group” must compute the
credit (grant) on a consolidated basis for each county. For purchases on or be-
fore 12/31/00 a qualifying controlled group can elect to compute a consolidated
credit (grant) for each county;

If before the end of the seven year period over which the taxpayer claims the
credit (grant) the taxpayer sells the equipment or moves it out of the county for
which it claims the credit (grant) and the equipment is not fully depreciated, the
remaining 1/7 amounts are lost;

A pass-through entity (PTE) does not compute the credit (grant). Instead, a PTEs
qualifying purchases and base investment flow through to the PTE’s investors,
each of whom computes the credit (grant).
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